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% INTERNATIONAL BROTHERHOOD OF TEAMSTERS 
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y i ^ F A r S T M I L K W H E R E N O T F D A N D ITPS OVEBNIGPT 
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Chicago Office: 
% Cornfiekl and Feldman 
343 South Deaibom Street 
Chicago. IL 60604 
(312)922-2800 

Dave Carroll, Terminal Manager 
UPS 
4300 East 68th Street 
Cleveland, OH 44105 

Timothy J. Gallagher 
5030 East llSth St. 
Garfield Heights, OH 44125 
(Fax: 216-566-1814) 

C. Sam Theodus 
President 
IBT Local Union 407 
3150 Chester Avenue 
Cleveland, OH 44114 
(Fax: 216-391-7353 

Re: Election OfTice Case No. P.1030-LU407-CLE 

Gentlemen: 

A protest was filed pursuant to the Rulesfor the IBT International Union Delegate 
and Officer Election, revised August 1, 1990 CRules') by Hmothy J. Cyallagher, a 
member of Local Union 407 and a part-time employee of United Parcel Service (UPS) 
employed at its Cleveland, Ohio facility, located at 4300 East 68th Street in Cleveland. 
The protest contends that UPS improperly prevented him from engaging in campaign 
activities in the parking lot at the facility at which he is employed. The protest was 
investigated by Regional Coordinator Joyce (Soldstein. 

Mr. Gallagher is a part-time employee of UPS employed at its facility located at 
4300 East 68th Street in Cleveland, Ohio. He has been so employed for approximately 
eight years. He normally works on evening shifts starting at or about 5:30 p.m. He b 
a member of Local Umon 407, the Local to which IBT members employed at this 
facility belong. 

At approximately 8:00 a.m. on the morning of November 1,1991, Mr. Gallagher 
arrived at the facility at which he is employed and went to the parking lot at that facility 
and commenced distribution of campaign literature. He stood in the parking lot outside 
the entrance to the facility utilized by IBT members employed at that facility. While 
there, he was approached first by a security guard and then a male supervisor. He 
explained to them that he was an employee at Uie facility and his campaign distr3}ution 
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was occurring in a non-working area of the facility, i.e.» the parking lot, during a period 
when he was not working and that he was distributing only to employees who were 
tfiemselves not working. Neither the security guard nor the supervisor required him to 
leave the parking lot. 

Subsequentljr, Mr. Gallagher was approached by Nancy Hudnutt, the head of labor 
relations at the facility. Ms. Hudnutt was accompanied by another supervisor. Ms. 
Hudnutt told Mr. Gallagher to leave the parking lot and engage in his campaign activities 
on the "easement" at me parking lot entrance-that is, on public property between the 
street and the parking lot. Ms. Hudnutt told Mr. Gallagher that since it was not tiie time 
of his normal work shift, he had no right to distribute campaign literature on the UPS 
property. Fearing disciplinary action against him, Mr. Gallagher left the parking lot and 
moved to tiie "easement." 

Article Vm, § 10(d) of die Rules prohibits restrictions from being placed upon 
"members* pre-existing rights to solicit support, distribute leaflets or literature, conduct 
campaign rallies, hold ftmdraising events, or engage in similar activities on employer 
. . . premises." Pre-existing rights consist of the rights granted IBT members as a 
matter of substantive law or ttie rights established at any particular employer facility by 
reason of past practice. See Advisory Regarding Political Rights, issued December 28, 
1990. As the United States Court of Appeals recentiy held in its decision in United 
States of America v. International Brotherhood of Teamsters. _ F. 2d (Docket No. 
91-6096, October 29,1991), Article Vm, § 10(d) of the Rules is proper^construed "to 
invoke both *past practice or agreement among employers and the IBT, . . . and any 
substantive rights of Union members to engage in such conduct as established by 
applicable law." Slip opinion at page 21. 

The limitations placed by UPS on die right of IBT members emjployed by it at its 
Cleveland, Ohio facikty to engage in campaign activities at that facility during non-
work time in non-work areas conflicts with the rights granted such members by 
substantive federal law. A rule denying off-duty employees entry to the employer's 
premises exterior to die terminal or facility building is presumptively invalid. NLRB v. 
Pizza Crust Companv. 862 F. 2d 49 (3rd Cir., 1988); NLRB v. Ohio Masonic Homes, 
893 F. 2d 1144 (6tii Cir., 1989); NLRB v. Southern Maryland Hospital Center. 906 F. 
2d 1499 (4di Cir., 1990). UPS has established and has no special security needs 
permitting it to prohibit entry to its premises exterior to its terminal building to its 
employees during their off-duty hours. 

UPS' action in preventing Mr. Gallagher from distributing campaign literature in 
its parking lot at its Cleveland, Ohio facility, a non-work area of the facility exterior to 
the facility building, to IBT members employed there who themselves were on non-
work time clearly violated the Rules. It is irrelevant that Mr. Gdlagher was off duty 
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at the time and not scheduled for duty for approximately nine hours. All IBT members 
employed b^ UPS at its Cleveland, Ohio facility are entitled to engage in campaijgn 
solicitation-including the distribution of campaign literature-in non-work areas exterior 
to the &cility building to other members on non-woit time; such entitlement exists 
wheUier the members engaged in such solicitation are doing it during their duty hours 
or are off duty. 

Accordingly, UPS is ordered to cease and desist from preventing IBT members 
employed by it from engaging in such campaign solicitation during their off-duty hours 
in the parking lot of the Cleveland facility. Since the ballots for the IBT International 
Union officer election will be mailed on or about November 9, 1991, an appeal of this 
decision will not stay the effectiveness of the Election Officer's order requinng access. 
Bules, Article XI , § 2(z). 

If any interested party is not satisfied with this determination, they may request 
a hearing before the Independent Administrator within twenty-four (24) hours of their 
receipt of this letter. The parties are reminded that, absent extraordinary circumstances, 
no party may rely upon evidence that was not presented to the Office of the Election 
Officer in any such appeal. Requests for a hearing shdl be made in writing, and shall 
be served on Independent Administrator Frederick B. Lacey at LeBoeuf, Lamb, Leiby 
& MacRae, One Gateway Center, Newark, New Jersey 07102-5311, Facsimile (201) 
622-6693. Copies of the request for hearing must be served on the parties listed above, 
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W., Washington, 
D.C. 20001, Facsimile (202) 624-8792. A copy of the protest must accompany the 
request for a hearing. 

Very truly yours, 

Michael H. HoUand 

MHH/ca 

cc: Frederick B. Lacey, Independent Administrator 

Joyce Goldstein, Regional Coordinator 
Attorney At Law 
520 Leader Building 
Cleveland, OH 44114 
(Fax: 216-771-7559) 
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Martin Wald, Esq. 
Schnader, Harrison, Segal & Lewis 
Suite 3600 
1600 Market Street 
PhUadelphia, PA 19103 
(Fax: 215-751-2205) 

Bernard Goldfarb, Esq. 
Suite 1800 
55 Public Square 
Cleveland, OH 44113 
(Fax: 216-781-0393) 

Ron Carey 
c/o Susan Davis, Esquire 
Cohen, Weiss & Simon 
330 West 42nd Street 
New York, NY 10036-6901 
(Fax: 212-695-5436) 

Ron Carey 
c/o Eddie Burke 
26 Bradford Street 
Main Front Door 
Charleston, WV 25301 
(Fax: 304-342-8348) 

R. V. Durham 
c/o Hugh J. Beins, Esquire 
Beins, Axelrod, Osborne 
& Mooney 
2033 K St., NW 
Suite 300 
Washington, D.C. 20006-1002 
(Fax: 202-835-3821) 

R. V. Durham 
c/o Chris Scott 
IBT Unity Team 
508 Third Street, S.E. 
Washington, D.C. 20003 
Fax: 202-547-1990 
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Walter Shea 
c/o Robert Baptiste, Esquire 
Baptiste & WUder 
1919 Pennsylvania Avenue, N.W. 
Suite 505 
Washington, D.C. 20006 
(Fax: 202-223-9677) 

Walter Shea 
c/o James Smith 
IBT Local Union 115 
2833 Cottman Avenue 
PhUadelphia, PA 19149 
(Fax: 215-333-4146) 



IN RE: 
TIMOTHY J. GALLAGHER 

and 
UNITED PARCEL SERVICE 

and 
IBT LOCAL UNION NO. 407 

91 - Elec. App. - 226 (SA) 

DECISION OF THE 
INDEPENDENT ADMINISTRATOR 

This matter arises as an appeal from t:he Election Officer's 
decision i n Case No. P-1030-LU407-CLE. A hearing was held before 
me by way of teleconference at which the following persons were 
heard: John J. Sullivan and Barbara Hillman f o r the Election 
O f f i c e r ; Joyce Goldstein, a Regional Coordinator; Bernard Goldfarb 
f o r United Parcel Service ("UPS"); Timothy J. Gallagher, the 
Complainant; Sandy HcNair f o r Mr. Gallagher; and Jim Tear, a 
manager f o r UPS. I n addition, Susan Davis of the Committee To 
Elect Ron Carey audited the hearing. The Election Officer 
submitted a w r i t t e n Summary i n accordance w i t h A r t i c l e XI, Section 
l.a.(7) of the Rules Foy The IBT mternationaji. Union Delegate And 
O f f i c e r Election (the "Election Rules"). UPS also provided a 
w r i t t e n b r i e f along with various exhibits supporting i t s p osition.^ 

^ At the hearing before me, UPS sought t o combine t h i s case 
w i t h an appeal of the Election Officer's decision i n Case No. P-
1026-LU407-CLE. However, Case No. 1026 involves a claim of access 
by a non employee IBT member and i s governed by a d i f f e r e n t body 

(continued...) 
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This i s a campaign access case i n which an IBT member seeks 
access t o h i s own employer's parking l o t during non-duty hours f o r 
campaign purposes. Therefore, t h i s case must be distinguished from 
the usual campaign access case where a non-employee IBT member 
seeks access t o an employer's f a c i l i t y . As discussed below, a 
d i f f e r e n t body of substantive federal labor law applies.^ 

Timothy J. Gallagher i s a member of IBT Local Union 407 and a 
part-time employee of UPS a t i t s East 68th Street f a c i l i t y i n 
Cleveland, Ohio. Mr. Gallagher has worked at the Cleveland 
f a c i l i t y f o r the past eight years. He presently works evening 
s h i f t s s t a r t i n g at about 5:30 p.m. At about 8:00 a.m on November 
1, 1991, Mr. Gallagher attempted t o d i s t r i b u t e l i t e r a t u r e i n the 
employee parking l o t at the East 68th Street f a c i l i t y . While 
standing by an entrance which leads from the employee parking l o t 
t o the pl a n t , Mr. Gallagher was directed by UPS management to move 
t o a grassy area outside t:he parking l o t between the l o t and the 

^(...continued) 
of law. Although both cases involve f a c i l i t i e s i n Cleveland, 
Ohio where the employees are represented by IBT Local No. 407, 
the two cases were heard and decided separately t o avoid any 
confusion. 
^ I t i s clear t h a t the applicable standard regarding an o f f -
duty employee's r i g h t t o campaign i n non-work areas of an 
employer's premises i s separate and apart from the standard 
regarding a non-employee's r i g h t t o campaign on an employer's 
premises as stated i n Jean Country. 291 NLRB No. 4 (1988) NLRB 
LEXIS 568 (1988). Jean Country weighs the employee's r i g h t s 
against the strength of the employer's property i n t e r e s t and the 
a v a i l a b i l i t y of a reasonable a l t e r n a t i v e means of communication. 
Thus, UPS' suggestion t h a t a Jean Country type analysis i s 
appropriate here must be rejected. 
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s t r e e t . Mr. Gallagher complied, but subsequently f i l e d a protest 
w i t h the Election Officer. 

Whether Mr. Gallagher has the r i g h t t o campaign i n h i s 
employers' parking l o t i s determined by an application of A r t i c l e 
VIIZ, Section 10.d. of the Election Rules which provides that an 
employer may not place any r e s t r i c t i o n s on an IBT member's 
preexisting r i g h t s t o engage i n campaign a c t i v i t y on an employer's 
premises. As the Second C i r c u i t Court of Appeals recently 
confirmed, t h i s provision may be applied t o "invoke both past 
p r a c t i c e or agreement among employers and the IBT . . . and any 
substantive r i g h t s of union members t o engage i n such conduct as 
established by applicable law." United States v. IBT. No. 91-6096 
s l i p op. at p. 21 (2d Cir. Oct. 29, 1991). 

Relying on federal substantive law and upon OPS' p r i o r 
agreement wi t h the Election O f f i c e r t o a f f i r m the campaign r i g h t s 
of i t s employees, the Election Officer determined that Mr. 
Gallagher had the r i g h t t o s o l i c i t support and d i s t r i b u t e campaign 
l i t e r a t u r e i n the parking l o t a t the East 68th Street f a c i l i t y 
d uring h i s non-work time. 

On appeal UPS argues t h a t i t has a f i r m "no s o l i c i t a t i o n " r u l e 
as w e l l as a long standing p o l i c y of preventing employees from 
engaging i n s o l i c i t a t i o n on i t s premises. Moreover, UPS asserts 
t h a t i t i s engaged i n a "sensitive" business, t h a t i t s parking l o t 
and buildings are secured and fenced and that i t has w e l l 
established business and security reasons which j u s t i f y t h i s 
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p o l i c y . F i n a l l y , UPS asserts that there i s a " h i s t o r i c a l practice" 
of campaigning along the seeded or grassy area which runs between 
the l o t and East 68th Street and which i s broken by the only 
driveway i n t o or out of the l o t i n question. 

I n reaching h i s conclusion, the Election O f f i c e r c i t e s t o T r t -
Countv Medical Center Inc.. 222 NLRB 1089 (1976). Tri-Countv sets 
the standard f o r an off-duty employee's r i g h t t o csunpaign i n a non-
work area of h i s employer's property. However, UPS also r e l i e s on 
Tri-County t o support i t s exclusionary pol i c y . 

I n Tri-Countv. i t was determined t h a t an employer was not 
j u s t i f i e d i n banning one of i t s employees from d i s t r i b u t i n g 
campaign l e a f l e t s on off-duty time i n the parking l o t of the 
employer's f a c i l i t y . I n Tri-Countv. the National Labor Relations 
Board (the "Board") ordered the employer t o cease and desist from 
t h i s exclusionary practice and stated that a r u l e banning access by 
off - d u t y employees " i s v a l i d only i f i t (1) l i m i t s access soley 
w i t h respect t o the i n t e r i o r of the plant and other working areas; 
(2) i s c l e a r l y disseminated t o a l l employees; and (3) applies t o 
off-duty employees seeking access t o the plant f o r any purpose and 
not j u s t t o those employees engaging i n union a c t i v i t y . " a t 
1089. 

Af t e r l i s t i n g the three c r i t e r i a f o r a v a l i d no-access r u l e 
concerning off-duty employees, the Board further stated: " F i n a l l y , 
except when j u s t i f i e d by business reasons, a r u l e which denies o f f -
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duty employees entry t o parking l o t s , gates and other outside non-
working areas w i l l be found i n v a l i d . " Ifeifl. 

The Tri-Countv ru l e represents the w e l l - s e t t l e d law on the 
issue. e.g.. MUtB v. Pizza Crust Co.. 862 F.2d 49 (3rd Cir. 
1988) (employer r u l e against off-duty employee d i s t r i b u t i o n of 
union l i t e r a t u r e i n plant parking l o t held t o be i n v a l i d under the 
Tri-countv t e s t and thus an unfa i r labor p r a c t i c e ) ; ^LRB v. 0hX9 
Masonic Homes. 892 F.2d 449 (6th Clr. 1989) ( i n determining access 
r i g h t s of o f f duty employees, Board i s e n t i t l e d t o r e l y on three 
p a r t Trl-County t e s t i n l i e u of weighing campaign r i g h t s of 
employees against employer's property r i g h t s ) ; NLRB v. Southern 
Maryland Hospital Center. 916 F. 2d 932 (4th Cir. 1990) (under Tslz 
Countv analysis, i t was found th a t employer improperly Interfered 
w i t h employee's r i g h t s when i t prohibited employees from 
d i s t r i b u t i n g union l i t e r a t u r e at f r o n t entrance t o hospital on o f f -
duty hours). 

Given Trl-County. any rul e barring off-duty employees from 
campaigning i n non-work areas outside a f a c i l i t y would be found 
i n v a l i d "except where j u s t i f i e d by business reasons." T r l Countv 
at 1089 (emphasis supplied). At the hearing before me UPS sought 
t o establish such a business reason by c i t i n g i t s security 
concerns, i t s no s o l i c i t a t i o n p o l i c y and a "15 minute" ru l e 
forbidding employees from entering the f a c i l i t y e a r l i e r than 15 
minutes p r i o r t o t h e i r s t a r t time. 
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UPS' attempt t o establish a j u s t i f i e d business reason f o r 
barring campaigning at i t s East 68th Street f a c i l i t y f a l l s f a r 
short of the mark. F i r s t , i t s security concerns r i n g hollow. 
Access t o the parking l o t w i l l not i n t e r f e r e w i t h UPS' shipping 
concerns. Moreover, i t s no s o l i c i t a t i o n p o l i c y by i t s p l a i n terms 
ref e r s only t o s o l i c i t a t i o n i n work areas during working time. 
That i s not the issue here. 

As f o r the "15-minute r u l e , " Mr. Gallagher, the complainant, 
had never heard of i t . As evidence of t h i s r u l e , UPS submitted a 
"retyped" memo with no date and no ind i c a t i o n of what f a c i l i t y or 
f a c i l i t i e s were subject t o the r u l e . UPS also acknowledged at the 
hearing before me that the memo was not posted a t the East 68th 
Street f a c i l i t y . While the memo states general considerations f o r 
such a po l i c y , such as congestion i n the parking l o t and breakroom, 
i t does not a r t i c u l a t e a sp e c i f i c business reason that would 
j u s t i f y excluding IBT employees from campaigning i n the parking l o t 
on t h e i r o f f duty hours at the worksite i n question. 

Beyond a l l of t h i s , on January 11, 1991, UPS advised i t s 
regional and d i s t r i c t managers t h a t i t had agreed t o post a notice 
t o IBT members employed at i t s f a c i l i t y from the Election Officer, 
regarding t h e i r campaign r i g h t s . That notice was posted f o r the 
required 30 day period at the East 68th Street f a c i l i t y . The 
notice stated i n relevant part: 

You have the r i g h t t o engage i n such campaign 
a c t i v i t i e s including the d i s t r i b u t i o n of campaign 
materials on the employers premises i n non-work areas 
during non-work time. (Emphasis supplied). 
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Given t h i s agreement between UPS and the Election O f f i c e r , i t 
i s somewhat su r p r i s i n g , i f not o u t r i g h t contradictory, that the 
East 68th Street f a c i l i t y would now seek t o enforce a policy 
forbidding the d i s t r i b u t i o n of campaign materials on i t s premises, 
i n non-work areas, during non-work time. 

F i n a l l y , UPS argues that permitting o f f - d u t y employees t o 
campaign i n the parking l o t during non-work hours would i n t e r f e r e 
with customers coming and going. I n making t h i s argument, UPS 
r e l i e s on an incident that occurred on November 1, 1991, at the 
entrance t o the East 68th Street parking l o t where a group of men 
allegedly harassed a customer by pounding on her car and pu t t i n g a 
"white t i c k e t " (supposedly campaigning l i t e r a t u r e ) on her car as 
she attempted t o e x i t the l o t onto East 68th Street. As the 
Election O f f i c e r noted i n his Summary, the conduct as alleged i s 
not protected by the Election Rules. 

Mr. Gallagher, however, had no involvement with any UPS 
customers and was excluded from the l o t ten hours p r i o r t o the 
November 1st incident. Moreover, permitting employees t o campaign 
i n the parking l o t on non-work hours does not require UPS t o 
t o l e r a t e i n t i m i d a t i o n or harassment of i t s customers. UPS remains 
free t o take actio n against such incidents as they occur. The 
Election O f f i c e r c l e a r l y acknowledges as much. 

I n addition, i t must be noted t h a t the " h i s t o r i c a l practice" 
of r e q u i r i n g union campaigners t o stand a t the entrance t o the 
parking l o t on the grassy area between the l o t and the street. 
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i n v i t e s the very harassment that occurred i n the unfortunate 
incident of November 1, 1991. Both UPS employees and UPS customers 
drive i n and out of the parking l o t through the same entry way o f f 
East 68th Street. Requiring IBT members t o campaign i n the grassy 
area on either side of the driveway places them i n the position of 
attempting t o get t h e i r message across by flagging down moving 
motor vehicles w i t h unknown occupants who may or may not be IBT 
members. Such a removed method of campaigning presents the 
p o t e n t i a l f o r customer interference t h a t might be avoided by 
permitting the IBT members t o campaign elsewhere i n the parking 
l o t . UPS* stated concern f o r i t s customers would be advanced by 
allowing i t s o ff-duty employees t o campaign i n the parking l o t near 
the employee entrance t o the i n t e r i o r of the f a c i l i t y . I n t h i s 
way, the campaigners w i l l not intermingle with the customers as the 
customers have t h e i r own entrance t o the f a c i l i t y f a r removed from 
the employees' entrance. 

Moreover, the employee entrance i s near a guard house. By 
permitting i t s o ff-duty employees t o campaign i n the parking l o t 
near the employee entrance, UPS would not only avoid interference 
with i t s customers but i t would also be able t o monitor the 
campaigners and thus protect i t s stated security or property 
i n t e r e s t s . I n sum, I f i n d t h a t UPS has not asserted a business 
reason t h a t would j u s t i f y imposing a presumptively i n v a l i d r u l e 
barring i t s o f f duty employees from campaigning i n i t s parking l o t 
on off-duty hours. 
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For the foregoing reasons, the Election officer-s decision i s 

affirmed i n a l l respects. 

FrederlcJt B. Lacey 
Independent Administrator 
By: Stuart Alderoty, Designee 

Dated: November 14, 1991 
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UKZTCD STAT£S DZSTRZCT COURT 
SOUTHERN DZSTRZCT OF HEW YORK 

m a m STATES OF AMSRZCA. 
P l a i n t i f f , 

-v-
XNTKRKATZONAL BROTHERHOOD OF 

9EAMSTERS, CHAUFFEURS, 
KAREUOUSEHEN AKD HELPERS OF 
AMERZCA, AFL-eZO, fife l I i . / 

OftfMdantfi. 

I 

88 CZV. 4486 (OH^) 

gp^LSTEIN. fti«trtet Judae: 
WHEREAS Unltftd Parcel S«rvic« ("tTPS"), an taployer of aaabers 

of tha Znt«rnatlonal Brotherhood of Teamsters ("ZBT"), has eppeifled 
si x decisions of the Independent Administrator eoneerning protests 
f i l e d under the Election Rules for the IBT International Ui^ion 
Delegate and Officer Election (the "Election Rules")t and 

and 
mzEREAS the Government argues that these appeals are m i|ot: 

WHEREAS these six decisions affirmed decisions of the Election 
Officer finding that UPS had violated the Election Rules; and 

IfHEREAS a l l six decisions involved the riohte of IBT nead^ers 
to campaign in connection vith the recently eeapleted International 
Union Officer Election; and 

WHEREAS the remedies iaposed were limited to the eaapiign 
period for International Vnion Officer Election, which ende4 en 
December 10, 1991 *- the date by which mail ballots had tei be 
received by the Election Officer i n order to be counted, £££ 
Intemetional Union Officer Election Plan, Art. I I j and 

WHEREAS UPS could have timely appealed before the close of'the 
campaign period, ABfi Election Rules, Art. XZ, f 1(a) (8), but did;not 
do so; and 

WR£R£AS these appeals, which challenge the iatpositieni of 
remedies no longer i n effect, are moot; 

« 

IT IS HEREBY ORDERED that UPS's appeals are dismissed as moot. 

J i l l nyiHi. 7 >• 'W'wg''.̂ "'V; ^ 
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SO OltDSKED. 

9 a M : DftCMbw: 20« 1991 
H«v York, K«w York ^ j 



i i i i T T r n STATES DISTRICT COURT 
s S l ^ DISTRICT OF HEW YORK 

UNITED STATES OF AMERICA, 
P l a i n t i f f , 

-V-
INTERWATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, flLi., 

Defendants. 

88 CIV. 4486 (DNE) 

EPgLgTEIH. D i s t r i c t Judgei 
United Parcel Service, Inc. ("UPS") has moved t h i s Court 

pursuant t o Local C i v i l Rule 3 ( j ) f o r reargunent of t h i s Court's 
December 20, 1991 order, which dismissed as moot UPS's appeal from 
s i x decisions of the Independent Administrator. These decisions 
concerned the campaign r i g h t s of members of the I n t e r n a t i o n a l 
Brotherhood of Teamsters (the "IBT") i n connection w i t h the 
recently concluded I n t e r n a t i o n a l Union o f f i c e r e l e c t i o n . 

Local C i v i l Rule 3 ( j ) provides t h a t a motion f o r reargument 
s h a l l set f o r t h concisely the "matters or c o n t r o l l i n g decisions 
v/liich counsel believes the court has overlooked." This Court 
enunciated the standard governing motions t o reargue as follows: 

The strong i n t e r e s t s i n f i n a l i t y and the procedural 
d i r e c t i o n s of Local General Rule 9(m) (Rule 3 ( j ^ * s 
predecessor] lead t h i s court t o conclude t h a t the only 
proper ground f o r a motion f o r reargument i s t h a t the 
court has overlooked "matters or c o n t r o l l i n g decisions" 
which, had they been considered, might reasonably have 
alte r e d the r e s u l t reached by the court. 
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412, 414 (S.D.N.Y. 1978). This has been adopted as the governing 
standard. SS& M9rper Y. AT^T Intgrmfltign SYgtgffigf 715 F. Supp. 
516, 517 (S.D.N.Y. 1989); Adama v. United States. 686 F. Supp. 
417, 418 (S.D.N.Y. 1988); Ashlev Meadows Farm. Tne. v. American 
Horse Shows Ass'n. I n c l . 624 F. Supp. 856, 857 (S.D.N.Y. 1985). 
This st r i n g e n t standard i s necessary t o i^dissuade r e p e t i t i v e 
arguments on issues t h a t have already been considered f u l l y by the 
court." Caleb & Co. v. E.I. DuPont de Wemeurs & Co.. 624 F. Supp. 
747, 748 (S.D.N.Y. 1985). A party moving under Rule 3 ( j ) may not 
submit new facts , issues or arguments. S&S. T r a v e l l e r s Ins. Co. v. 
Buffalo R e i n s . Co.. 739 F. Supp. 209, 211 (S.D.N.Y. 1990). 

A l l of the matters and c o n t r o l l i n g decisions proffered by UPS 
i n t h i s motion were considered by t h i s Court i n issuing i t s 
December 20, 1991 order. There i s no actual controversy a t t h i s 
stage of appellate review. SSS. Roe v. Wade. 410 U.S. 113, 125 
(1973). UPS's appeals are therefore moot. 

UPS has only i t s e l f t o blame f o r not obtaining prompt j u d i c i a l 
review of the Independent Administrator's decisions, the l a s t of 
which was issued on November 14, 1991. I f UPS had promptly 
appealed any of the Independent Administrator's decisions, i t would 
have received a decision w e l l before the close of the elect i o n 
campaign on December 10, 1991. However, UPS delayed u n t i l November 
24, 1991 before f i l i n g an appeal, which t h i s Court rejected as 
f a t a l l y vague on December 2, 1991. UPS did not f i l e a proper 
appeal u n t i l December 6, 1991, four days before the close of the 
el e c t i o n campaign. , 



j! 
UPS next argue^ t h a t the issues presented i n the appeals are 

capable of repetiti<bn, yet evading review. UPS's argument t h a t 
ii > 

the issues presented i n i t s appeals w i l l recur i s purely 
speculative. Even it the 1996 e l e c t i o n i s governed by the Election 
O f f i c e r , the e l e c t i o n nay be governed by a conpletely d i f f e r e n t set 
of r u l e s . Further, even i f the 1996 Election i s governed by the 
Election O f f i c e r and the same rules apply, there i s no reason t h a t 
UPS would be unable t o obtain j u d i c i a l review a t t h a t time. See 
Derunts V. Odeaaard. 416 U.S. 312, 318-319 (1974) ("just because 
t h i s p a r t i c u l a r case d i d not reach the Court u n t i l the eve of the 
p e t i t i o n e r ' s graduation from law school, i t hardly follows t h a t the 
issue he raises w i l l f u r t h e r evade review**). Thus, while the 
issues decided against UPS i n 1991 might be capable of r e p e t i t i o n 
i n 1996, there i s no reason t h a t the issues they present w i l l evade 
review. 

F i n a l l y , UPS argues t h a t i f t h i s Court determines th a t UPS's 
appeals are moot, i t should vacate the Independent Administrator's 
decisions as moot, rather than dismiss UPS's appeals as moot. 
While vacatur might have been appropriate had UPS d i l i g e n t l y 
prosecuted i t s appeal, i t d i d not do so. Instead, UPS "slept on 
i t s r i g h t s " and rendered i t s appeal moot by i t s own ina c t i o n , gee 
United States v. Munsinawear. 340 U.S. 36, 41 (1950). 

Accordingly, •UPS*s motion t o reargue i s denied i n a l l 
respects. 



so ORDERED 
DATED: 'A *s\ 1992 

Hew York," New York 

U.S.D.J. 
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