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Re: E l e c t i o n Office Case No. P-106-LD748-CCV 

Gentlemen: 
A p r e - e l e c t i o n p r o t e s t was t i m e l y f i l e d pursuant t o the J?ules 

for the IBT International Union Delegate and Officer Election, 
r e v i s e d August 1, 1990 ("J?ules") . The p r o t e s t o r , Walter W. Henao, 
a l l e g e d t h a t he had been d i r e c t e d by s u p e r v i s o r y employees of K r a f t 
G e n e r a l Foods, CVC D i v i s i o n , m Modesto, C a l i f o r n i a , where he had 
been engaged i n campaign a c t i v i t i e s w i t h r e s p e c t t o the IBT 
I n t e r n a t i o n a l Union Delegate and O f f i c e r E l e c t i o n , t o l e a v e the 
property of the company and not t o r e t u r n . 

The E l e c t i o n O f f i c e r ' s i n v e s t i g a t i o n determined t h a t Mr. 
Henao, w h i l e a IBT member and a member of IBT L o c a l 748, i s not an 
employee of K r a f t , CVC or the other s u b s i d a r y of K r a f t l o c a t e d i n 
the same compound. Post Foods. The E l e c t i o n O f f i c e r ' s 
i n v e s t i g a t i o n a l s o determined t h a t Mr. Henao, as he a l l e g e d , was 
engaged i n campaign a c t i v i t y i n the employee parking l o t of K r a f t 
G e n e r a l Foods, CVC D i v i s i o n and was i n s t r u c t e d by s u p e r v i s o r y 
employees t o leav e . The E l e c t i o n O f f i c e r ' s i n v e s t i g a t i o n 
determined t h a t he was t o l d by such s u p e r v i s o r y employees t o 
completely e x i t from the property o f K r a f t General Foods; any 
campaign a c t i v i t y i n which he wished t o engage would have t o be 
undertaken on the p u b l i c thoroughfare, Whitmore Avenue, or the 
g r a v e l sidewalk ad3acent t o such thoroughfare. 
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The E l e c t i o n O f f i c e r ' s i n v e s t i g a t i o n determined t h a t CVC 
D i v i s i o n of K r a f t Food i s l o c a t e d w i t h m a compound wherein both 
CVC and Post Foods have f a c i l i t i e s . One e n t e r s i n t o such compound 
v i a an a c c e s s road, ovmed by K r a f t General Foods and on i t s 
property, which l e a d s from Whitmore Avenue. T h i s p r i v a t e road 
extends f o r approximately 100 yards and t e r m i n a t e s a t a guard shack 
and gate, which gate l e a d s t o both the CVC and the Post f a c i l i t i e s . 
I n a d d i t i o n , t h e r e i s a second entry way o f f t h i s p r i v a t e a c c e s s 
road t o the CVC f a c i l i t i e s ; the second a c c e s s road i s l o c a t e d 
approximately 10 yards from the i n t e r s e c t i o n of Whitmore Avenue and 
the p r i v a t e a c c e s s road. 

Union members have the r i g h t , p r otected by §7 of the N a t i o n a l 
Labor R e l a t i o n s Act, 29 U.S.C. §157 t o engage i n i n t e r - U n i o n 
campaign a c t i v i t i e s . D i s t r i c t Lodge 91, I n t e r n a t i o n a l A s s o c i a t i o n 
of M achinist v. NLRB, 125 LRRM 2021, (2nd C i r . 1987); NLRB v. 
Methodist H o s p i t a l of Gary, I n c . , 116 LRRM 2327 (7th C i r . 1984); 
ABF F r e i g h t System v. NLRB, 109 LRRM 3151, (8th C i r . 1982). When 
members, who a r e not employees of the p a r t i c u l a r employer, have no 
adequate means of engaging i n such communications, employers must 
accommodate those r i g h t s . Jean Country, 291 NLRB, No. 4, (1988). 
Each case r e q u i r e s t h a t the r i g h t t o communicate be balanced 
a g a i n s t the employer's p r i v a t e property r i g h t . The means of 
communication must be p r a c t i c a l , t h a t i s , not o v e r l y c o s t l y or time 
consuming, and must permit d i r e c t , as opposed t o w r i t t e n , a c c e s s . 
At the same time, the property r i g h t s of the employer a r e t o be 
preserved t o the g r e a t e s t extent p o s s i b l e . N a t i o n a l Maritime Union 
V. NLRB, 130 LRRM, 2641, (2nd C i r . 1989); Leshmere v. NLRB, 135 
LRRM 2329 ( 1 s t C i r . , 1990). 

I n accordance w i t h the following p r i n c i p l e s , and given the 
c o n f i g u r a t i o n of the property here a t i s s u e , t he E l e c t i o n O f f i c e r 
determines t h a t a p p r o p r i a t e a c c e s s would permit members of the IBT 
not employed by K r a f t General Foods a t i t s Modesta, C a l i f o r n i a CVC 
or Post l o c a t i o n s , t o have a c c e s s f o r campaign a c t i v i t i e s t o the 
p r i v a t e road l e a d i n g from Whitmore Avenue t o t h e CVC and Post 
l o c a t i o n s . The campaigning member would have the a b i l i t y t o reach 
members employed a t e i t h e r CVC or Post. K r a f t General Foods 
property r i g h t s would be preserved i n t h a t no a c c e s s i s given to 
the fenced-in p o r t i o n s of the CVC or Post compound other than the 
a c c e s s road. 

K r a f t General Foods, by appropriate managerial personnel has 
i n d i c a t e d to the O f f i c e of the E l e c t i o n O f f i c e r t h a t i t i s w i l l i n g 
to accommodate non-employee access t o i t s Modesta, C a l i f o r n i a 
f a c i l i t y i n the manner o u t l i n e d above. IBT members a r e hereby 
n o t i f i e d t h a t the s h i f t changes a t CVC a t 7:00 a.m., 3:30 p.m. and 
11:00 p.m. and a t Post a t 7:20 a.m., 3:50 p.m. and 11:20 p.m. IBT 
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members not employed by K r a f t General Foods a t i t s Modesta, 
C a l i f o r n i a , Whitmore Avenue f a c i l i t y a r e urged t o confine t h e i r 
campaigning a c t i v i t i e s m or around such times. 

Campaigning a t the s h i f t change times w i l l a f f o r d IBT members 
a c c e s s t o members employed a t the K r a f t General Foods f a c i l i t i e s 
w h i l e minimizing s a f e t y problems w i t h s e m i - t r a i l e r t r u c k s . To t h e 
e x t e n t t h a t IBT members f e e l i t n e c e s s a r y t o engage i n campaign 
a c t i v i t i e s on the p r i v a t e a c c e s s road a t times other than s h i f t 
change times, they a r e hereby reminded of the i n h e r e n t s a f e t y 
problems and f u r t h e r n o t i f i e d t h a t K r a f t General Foods p r o p e r l y may 
r e q u i r e , absent a waiver by them of K r a f t ' s l i a b i l i t y f o r harm t h a t 
may b e f a l l them, t o change t h e i r campaigning s i t e s t o accommodate 
the s a f e t y i s s u e s . 

K r a f t General Foods has a l s o requested t h a t IBT members not 
employed by i t n o t i f y Ray Greer, an employee of the CVC D i v i s i o n 
l o c a t e d a t 705 E a s t Whitmore Avenue, Modesta, C a l i f o r n i a , phone 
number: (209) 538-5480, p r i o r t o such members' e n t r y onto K r a f t ' s 
p r i v a t e property. The E l e c t i o n O f f i c e r f i n d s t h a t the r e q u e s t f o r 
such n o t i f i c a t i o n i s not unreasonable, noting t h a t t h e r e i s no 
requirement t h a t t h i s n o t i f i c a t i o n be given a t any p a r t i c u l a r time 
p e r i o d p r i o r t o the entry, and t h e r e f o r e d i r e c t s IBT members t o so 
comply. 

I f any person i s not s a t i s f i e d w i t h t h i s determination, he may 
re q u e s t a h e a r i n g before the Ad m i n i s t r a t o r w i t h m twenty-four (24) 
hours of h i s r e c e i p t of t h i s l e t t e r . Such r e q u e s t s h a l l be made 
i n w r i t i n g and s h a l l be served on A d m i n i s t r a t o r F r e d e r i c k B. Lacey 
a t LeBoeuf, Lamb, Leiby & MacRae, One Gateway Center, Newark, N.J. 
07102-5311, F a c s i m i l e (201) 622-6693. Copies of the r e q u e s t f o r 
h e a r i n g must be served on the p a r t i e s l i s t e d above as w e l l a s upon 
the E l e c t i o n O f f i c e r , IBT, 25 L o u i s i a n a Avenue, N.W., Washington, 
D.C. 20001, F a c s i m i l e (202) 624-8792. A copy of the p r o t e s t must 
accompany the request f o r a h e a r i n g . The p a r t i e s a r e reminded t h a t 
absent e x t r a o r d i n a r y circumstances, no p a r t y may r e l y upon evidence 
t h a t was not presented to the O f f i c e of the E l e c t i o n O f f i c e r m any 
such appeal. . * . ^ 

Michael H. HoAan 

c c : Mr. F r e d e r i c k B. Lacey 
L o c a l Union 386 
J a n e t Morris, Esq., K r a f t General Foods, I n c . 
K r a f t Court 
Glenview, I l l i n o i s 60025 


