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Re: Election Office Case No. P-165-LU299-MGN 

Gentlemen: 

The above pre-election protest was filed pursuant to the Rides for the IBT 
International Union Delegate am Officer Election, revised August 1, 1990 {"Rules"). 
The protest concerns the right of IBT members, not employed by Yellow Freight 
Systems Inc., to campaign on the property of Yellow Freight at its terminal located at 
7701 West Jefferson, Detroit, Michigan 48216. 

As noted above the protestor is not an employee of Yellow Freight. However, 
he is a member of the IBT which union represents employees of Yellow Freight. TTie 
protestor alleges that he and a fellow IBT member, also not employed by Yellow 
Freight, were told by security personnel employed by Yellow Freight that thev could not 
campaign on Yellow Freight s property at or near the 'employee walk-through gate" and 
would have to conduct their campaign activities on public property 
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Yellow Freight prohibits all distribution and solicitation by persons not employed 
by it on its property. Yellow Freight rules states as follows: 

•There shall be no distribution of literature or solicitation by 
non-employees in working or non-working areas during 
working or non-working times. In other words, non-
employees are not allowed on company proptity for the 
purpose of distributing literature or soliating.^ 

It is the Election Officer's position that such broad, non-solicitation, non-
distribution rules is inappropriate. Such rule does not comport with substantive Federal 
law dealing with non-employee access to employer premises. Therefore, the rule is 
violative of Article VIU, § 10(d) of the Rules prohibiting the placement of restrictions 
upon IBT members pre-existing rights to solicit support, distribute leaflets or literature, 
and engage in similar activities on employer premises. 

Union members have a right protected by the National Labor Relations Act to 
engage in commumcations, solicitations and the like with respect to intra-Union affairs 
including intra-Union elections. District Lodge 91, International Association of 
Marhinist v. NLRB. 814 F. 2nd 876 (2nd Cir. 1987); NLRB y. Methodist Pospital of 
Gary. Inc.. 732 F. 2nd 43 (7th Cir. 1984); ABF Freight System v. NLRB, 673 F . 2nd 
229 (8th Cir. 1982). 

Right to engage in such commumcations includes right to access of non-
employees. Where denial of all access to the property of an employer would prevent 
effective communications with such employer's employees by non-employees, the 
employer's private property rights must accommodate the right to engage in such 
communication type activiUes. Jean Country, 291 NLRB No. 4 (1988). Since the 
substantive Feder^ right to engage in communication and solicitation includes the rights 
to engage in such communication and solicitations with respect to trade union election 
activities, the Employer's rights to private property must accommodate the right to 
engage in such campaign activities. 

Property that is purel̂ r public cannot be controlled by the employer, who cannof 
interfere with protected activity including campaigning activities on such property. 
IjRchmtre v. NLRB. 914 F. 2nd 313 (1st. Cir 1990). An employer's rights ml% 
respect to property which is techmcally private, but open to the public, such as shopping 
malls, access roads, and parking lots, are normally insufficient to overrule the right of 
access by non-employees Similarly, where the employer has traditionally permitted 
non-employees to engage in solicitation (other than Union sokcitation) on its property, 
the employer by practice has demonstrated that its private property interest is insufficient 
to override access rights for Union activities, including intra-Union election activities. 
Even where the employer has restricted its property to access by its employees only, 
such rights cannot outweigh the right of non-employees to have access to the property 
if no effective alternate means of communications exist. Lechmere v. NLRB, supra.; 
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Jean Country, supra ; Trident Seafoods Corp. 293 NLRB 125 (1989). The alternate 
means must be reasonable, not overly costly or time- consuming and must generally 
permit facc-to-face communications. National Maritime Union v. NLRB, 867 Fed. 2nd, 
767 2nd Cir. (1989). 

Thus, in the instant case. Yellow Freights* property interest must yield to a 
limited right of access by BBT members, not employed oy Yellow Freight, if denying 
such access would prevent effective commumcations oetween IBT members not 
employed by Yellow Freight and those so employed. 

The Election 0£ficer*s investigation determined that the entrance to the employee 
parking lot is abutted by a public sidewalk as well as a grassy area between such 
sidewalk and the fence enclosing Yellow Freight's terminal. This entrance is an 
entrance separate from the truck entrance to the terminal facilities. 

An Election Officer representative personally visited the property. He found that 
by standmg on the public sidewalk and grass areas outside the Yellow Freight terminal 
fence enabled IBT members engaged in campaigning activities to have access to, to be 
able to see and communicate with all Yellow Freight employees employed at the Detroit, 
Michigan location noted above. Further the Election Officer investigation determined 
that IBT members have not been impeded in campaigning activities which have taken 
place in or around the employee parking lot entrance on the public sidewalk or on the 
grass between the sidewalk and the Yellow Freight fence. The Election Officer was 
assured by security personnel of Yellow Freight at its Detroit, Michigan location that no 
interference would take place with any IBT members campaigning in that area. 

The Election Officer has determined that meaningful access to IBT members at 
Yellow Freight can be provided without intrusion upon Yellow Freight's private 
property rights. Therefore the Election Officer has determined that there is no 
requirement under the Rules that Yellow Freight permit IBT members not employed by 
It to have access to its property located at 7701 West Jefferson, Detroit, Michigan 
48216. On this basis the protest is DENIED. 

If any person is not satisfied with this determination, he may request a hearing 
before the Administrator within twenty-four ̂ 4) hours of Ws receipt of this letter. Such 
request shall be made in writing and shall be served on Admimstrator Frederick B. 
Lacey at LeBoeuf, Lamb, Leiby & MacRae, One Gateway Center, Newark, N.J. 07102-
5311, Facsimile (201) 622-6693. Copies of the request for hearing must be served on 
the parties listed above as well as upon the Election Officer, IBT, 25 Louisiana Avenue, 
N W., Washington, D C. 20001, Facsimile (202) 624-8792. A copy of the protest 
must accompany the request for a hearing. The parties are reminded that absent 
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extraordinary circumstances, no party may rely upon evidence that was not presented to 
the Office of the Election Officer in any such appeal. 

ichael H. Holland 

cc: Mr. Frederick B. Lacey 

James DeHaan, Regional Coordinator 
7192 Pebble Park Dr. 
West Bloomfield, MI 48322 

Darnel Hombeck 
Yellow Freight Systems, Inc. 
P.O. Box 7563 
10990 Roc Avenue 
Overland Park, Kansas 66207 
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ZN SB! 
ROBERT NcGINNZS and PATRICK 
CI£HENT, 

CoBplainantt, 
and 

ZBT LOCAL UNXOH 710, YELLOW 
FREIGHT fiYSTEMSi INC., 

Respondents. 

MIKE HEWER, 

Conplalnant, 
and 

IBT LOCAL imiON 299, YELLOW 
FREIGHTS SYSTEMS, INC., 

Raspondents. 

91 - S l a a . App. - 43 

DECISION OF THE 
INDEPENDENT ADMINISTRATOR 

This matter i s before ae on two separate appeals* The f i r s t 
appeal i s fron a decision of the Election O f f i c e r i n Case Nos. p« 
021-LU710-CKI and P-023-LU710-CHI. The second appeal i s fr o s 
another decision of the Election o f f i c e r i n Case No. P-165-LU299-
MGN. These appeals vera consolidated for purposes of the hearing 
conducted before me. Given the important i s s u e s raised i n t h i s 
appeal, I requested post-hearing submissions. Appearing i n person 
or by teleconference were the following personal Michasl H. 
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Holland, John Sullivan and Barbara RillAan, on bahalf of thm 

Election Officer; J u l i a Hamos and Jamas DaRaanf Raglenal 
Coordinators; Larry Hall and PatrioX Xooian, attorney's f o r Yellow 
Freight Systeas, Inc.; conplainants Robert McGinnis and Patrick 
Clement, and Paul Levy, t h e i r attorney; Hichael Bewer and Susan 
Jennik, h i s attorney; Complainant Edward Veoohio« Secretary-
Treasurer of IBT Local Union 2d9; Frank Genty and Robert Jones, 
employees of Yellow Freight. 

These appeals involve the employer Yellow Freight Systems, 
Inc. ("Yellow Freight"). The protest f i l e d by Robert KoOinnis and 
Patrick Clement concerns an incident which occurred a t the Yellow 
Freight terminal located i n Chicago Ridge, I l l i n o i s . The protest 
f i l e d by Mike Hewer concerns an incident which occurred a t the 
Yellow Freight f a c i l i t y located a t 7701 West Jefferson, Detroit, 
Kiehigan. 

Each protest centers around an alleged Yellow Freight 
violation of the rights of non-employee IBT members to engage i n 
campaign a c t i v i t i e s on Yellow Freight's property. S p e c i f i c a l l y , 
the complainants have alleged that Yellow Freight, acting alone or 
at the request of the respective Local Onion, violated A r t i c l e 
V I I I , } 10 of the Rules for the IBT International Union Delegate 
and Officer Election, revised August 1, 1990 ("Election Rules"), by 
refusing to allow them limited access to Yellow Freight's property 
for the sole purpose of campaigning among t h e i r fellow union 
members. 

- a -
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Yellow Freight's policy prohibits any non-employee from 
engaging i n any campaign a c t i v i t i e s on oo^pany property. I t s 
%rritten r ule, applicable to a l l of i t s f a o i l i t i e s , inoluding 
Chicago Ridge and Detroit, provides: 

There s h a l l be no d i s t r i b u t i o n of l i t e n t u r s or 
s o l i c i t a t i o n by non-employees i n working or non-working 
areas during working or non-working times. I n other 
words, non-employees are not allowed on company property 
for the purpose of d i s t r i b u t i n g l i t e r a t u r e or s e l l o i t i n g . 
The Election Officer determined that Yellow Freight's "no 

s o l i c i t a t i o n " policy, as enforced a t i t s Chicago Ridge terminal, 
violated the Election Rules and the March 14, 1989, Consent order 
by denying complainants McGinnis and clement limited access to 
Yellow Freight's property for campaign purposes. The Elec t i o n 
O f f i c e r found that the coiq^lainants did not have a reasonable 
al t e r n a t i v e means off of the company property for communicating 
with IBT members employed at t h i s f a c i l i t y . I n contrast, the 
E l e c t i o n Officer held that a t the Detroit f a c i l i t y Yellow Freight 
had not violated the Ele c t i o n Rules or the Consent Order when i t 
prohibited the complainant. Hewer, from engaging i n campaign 
a c t i v i t y on i t s property because he had a reasonable alternative 
means of communicating with h i s fellow IBT members off the 
company's property. 

Yellow Freight has appealed the Election O f f i c e r ' s decision i n 
both cases. Yellow Freight argues that the E l e c t i o n Officer and 
the Independent Administrator lack j u r i s d i c t i o n over i t because, as 
an employer, i t was not a party to the underlying c i v i l RICO 
l i t i g a t i o n or the ponsent Order. I n addition, Yellow Freight 

-3-
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r a i s e s a prssaption argunsnt, oontsnding t h a t ths Hstlonal Labor 
Relations Board ("NUtB") has exclusive j u r i s d i c t i o n over the olaias 
alleged i n these protests, z t a l s o challenges the werits of the 
E l e c t i o n O f f i c e r ' s deteraination ae to the Chicago Ridge 
complainants* 

Z w i l l address Yellov Freight's j u r i s d i c t i o n a l challenges 
f i r s t , before turning to a discussion of the E l e c t i o n Officer's 
application of the Election Rules to Yellow Freight. 

Z. J u r i a d i o t i e n 
Yellow Freight's j u r i s d i c t i o n a l challenges, i f successfuli 

would s t r i k e a t the heart of the e f f e c t i v e enforoenent of the 
Elec t i o n Rules. I f the Court-appointed o f f i c e r s do not have the 
power to prevent eaployers from f r u s t r a t i n g an IBT aeabar's 
exercise of the ri g h t to campaign for delegate or o f f i c e r 
candidates, the E l e c t i o n Rules w i l l have l i t t l e meaning. 

In approving and implementing the Consent Order and the 
El e c t i o n Rules, United States D i s t r i c t Court Judge David N. 
Edelstein established a comprehensive remedy designed to r i d the 
IBT of the "hideous influence of organised crime." nnited statea 
v. Tntamational Brotherhood of TeamaterB. 728 F.Supp 1032, 1036 
(S.D.N.Y. 1990). The key to the success of t h i s endeavor l i e s with 
the "proposed framework for the f i r s t f u l l y democratic, secret 
b a l l o t elections i n the history of [the] union." United states v. 
Tntamational Brotherhood of Teamsters. 88 Civ. 4486 (DNE), I U B 
fiSLi. at 2 (S.D.N.Y. July 10, 1990). Judge Edalttein haa 

-4-
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obar«otarlB*d «n "bonAst, f a i r , and f r * * " • l * o t i o n proommm mm thm 

"linchpin" of thm mttortm to olMins« th« union of corrupt 
influancoB. Ida. «t 3. According to th« Court, "tn]o question im 

acre c e n t r a l to the ultimata aucceaa of t h i s Consent Decree." J U L l 
a t 2. 

These l o f t y goals could not be achieved i f t h i r d p a r t i e s vere 
free to e f f e c t i v e l y disenfranchise the IBT aesbership. Thus, the 
E l e c t i o n Officer properly determined, i n the exercise of the very 
expertise concerning intraunion a f f a i r s that led to h i s court 
appointment« that the right to bring campaign messages to employees 
a t t h e i r wor]cplaces i s fundamental to the a b i l i t y of any candidates 
to successfully campaign for union o f f i c e , p a r t i c u l a r l y candidates 
who seek to unseat long-term incumbents vho enjoy the advantages 
that go with incumbency. Indeed, t h i s right i s e s p e c i a l l y 
important where, as here, ve are dealing with a union where, a t 
c e r t a i n l e v e l s , as Judge Edelstein has stated, there e x i s t s the 
"hideous influence of organited crime." I t also must be recognised 
that some employers may have developed comfortable relationships 
with Local incumbent union leadership that they night wish to 
preserve i n o f f i c e ; and, to the extent t h i s condition e x i s t s , there 
may be an i n c l i n a t i o n to hinder or impair the candidacy of those 
who offer the prospect of being more aggressive or combative i n 
representing the employees. 

Yellow Freight, and other s i m i l a r l y situated employers, have 
the power, i f not restrained, to subvert the e l e c t o r a l process and 
thereby eviscerate the most c r i t i c a l provisions of the Consent 

-5-
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Order by preventing I B T members from exercising t h e i r r i g h t to 
campaign for delegate or o f f i c e r candidates. The Consent Order 
provides for the f i r s t s e c r e t b a l l o t , one-person-one vote rank and 
f i l e e l e c t i o n ever conducted i n the IBT. However, unless IBT 
members obtain true access to t h e i r fellow members f o r purposes of 
campaigning, the election process contemplated i n the Consent Order 
w i l l not be achieved. Since Incumbent union o f f i c e r s have f a r 
greater name recognition than members of the rank and f i l e , and 
often w i l l have v i r t u a l l y unlimited access to IBT members a t the 
members' job s i t e s because of t h e i r status as union 
representatives, candidates who are not i n of f i c e must often have 
access to work s i t e s for campaign purposes i f the playing f i e l d of 
the e l e c t i o n process i s not to be t i l t e d toward the incumbent. 

The Election Rules promulgated by the Elect i o n Officer and 
approved by order of Judge Edelstein recognize the necessity of 
equal access to work s i t e s for campaigning IBT members and provide 
for j u r i s d i c t i o n over employers i n order to enforce t h i s r u l e . 
A r t i c l e V I I I , I 10(d) of the Election Rules s t a t e s that "no 
r e s t r i c t i o n s s h a l l be placed upon candidates* or membere* pre
e x i s t i n g rights to s o l i c i t support, dis t r i b u t e l e a f l e t s or 
l i t e r a t u r e . . . or engage i n s i m i l a r a c t i v i t i e s on employer or 
Union premises." I n addition, i n A r t i c l e XI, I 2, the Election 
Rules provide that the El e c t i o n Officer may take " % ^ t e v a r remedial 
action i s appropriate" including "requiring or l i m i t i n g access" to 
such premises. Enforcement of these ru l e s requires j u r i s d i c t i o n 
over employers such as Yellow Freight. 

-6-
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The Election Rules, as so ordered by Judge Edelstein, r e f e r to 
a member's "pre-existing rights to s o l i c i t support . . . on 
employer . . . premises." I t i s thus appropriate to examine the 
meaning of "pre-existing r i g h t s . " I n general, the "pre-existing 
r i g h t s " to engage i n campaign a c t i v i t y include any past practice or 
agreement among employers and the IBT, or i t s members, which allows 
for such campaign a c t i v i t y ADd any substantive r i g h t s of union 
members to engage i n such conduct as established by applicable law. 

The s p e c i f i c issue i n the present protests i s whether the 
complainants, non-employee IBT members, have any "pre-existing 
r i g h t " to engage i n campaign a c t i v i t y on Yellow Freight's property. 
In h i s investigation, the Election O f f i c e r did not find any past 
practice or agreement authorising access by non-employee IBT 
members to the Yellow Freight f a c i l i t i e s i n either Chicago Ridge or 
Detroit. In f a c t . Yellow Freight has a s t r i c t "no s o l i c i t a t i o n " 
policy prohibiting a l l non-employees from engaging i n campaign 
a c t i v i t i e s on any company property. 

Non-employee IBT members, however, do have a limited right to 
engage i n campaign a c t i v i t y on an employer's premises as guaranteed 
by the National Labor Relations Act ("NLRA"), 29 U.8.C. I 
158(a)(1), and decisions by the National Labor Relations Board 
CNXJIB'') and federal courts interpreting t h i s Act. Union members 
have the right, protected by the NUtA, to engage i n communications, 
s o l i c i t a t i o n s and the l i k e with respect to intra-union a f f a i r s , 
including intra-union elections. D i s t r i c t lodaa 91 International 
^sflociation of Machinists v. NLRB. 814 F.2d 876 (2d C i r . 1987); 

-7-
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p.tta V. Ma^hQdlat Hoapital of Qarv. Inc.. 733 F.Sd 43 (7th C i r . 
1984)1 Freight gvatea. Inc. v. HUM. 673 F.2d 228 (8th C i r . 
1982). Moreoverr as the United States Supreme Court recognised i n 
wma v. MaqinavQx Co.. 415 U.S. 322 (1974), the ri g h t of employees 
to engage i n a c t i v i t y c r i t i c a l of an incumbent union may be as 
important as the r i g h t of non-employee union members to erganite 
the employees of a non-union employer. When the exeroiM of such 
rights c o n f l i c t s with the property i n t e r e s t s of e i ^ l o y e r s , the MIRB 
has held and the federal courts have affirmed that the r i g h t of 
access by non-employees to an employer's premises depends upon the 
balancing of the strength of the union member's r i g h t to engage i n 
the conduct i n question, the strength of the employer's property 
right and the a v a i l a b i l i t y of a reasonable a l t e r n a t i v e meana of 
coBfflunlcation. Jaan Gountry. 291 NIAB No. 4 (1988) t liftohnara v. 
m£&0 914 F.2d 313 (1st C i r . 1990); Laborers LQoal Union 204 v. 
HXiBBr d04 F.2d 719 (D.C. C i r . 1990). 

Therefore, I find that non-employee IBT membera do have a 
right, i n accordance with "pre-existing law," to engage i n campaign 
a c t i v i t i e s on an employer's prenises subject to the foregoing 
balancing t e s t . Z w i l l discuss t h i s balancing t e s t i n greater 
d e t a i l l a t e r , when applying i t to the present protests. 

Judge Edelstein, pursuant to h i s authority under the Consent 
Order and the broad powers Congress gave the d i s t r i c t courts to 
fashion remedial measures under the c i v i l RZCO statute, 18 U.S.C. 
i 1964(a), has approved the Ele c t i o n Rules (as amended), which 
include the pre-existing right of a non-employee union member to 
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engage i n campaign a c t i v i t i e s en an employer's premises s\ibjeet t o 
the foregoing balancing t e s t . I find that i n order t o effectuate 
the E l e c t i o n Rules "so ordered" by Judge Bdelsteia and to f u l f i l l 
the purpose and goals of the Consent Order, the Bleotlon O f f i c e r 
and the Independent Administrator have the authority t o enferoe, i n 
accordance with "pre-existing" lav, a member's r i g h t t o engage i n 
campaign a c t i v i t y on employer premises. 

Parenthetically, I note that t h i s i s not ths f i r s t tims that 
the United States D i s t r i c t Court and i t s Court-appointed o f f i c e r s 
have found i t necessary to ass e r t j u r i s d i c t i o n over non-parties to 
the Consent Order. In h i s " A l l Writs Decision," Judge Edelstein 
recognised 1:hat interference by t h i r d p a r t i e s could completely 
undermine the Consent Order and employed the A l l Writs Act, 28 
u.s.c. f 1651, to a s s e r t j u r i s d i c t i o n over unrelated persons and 
e n t i t i e s . Onlted fltataa v. International Brothertiood of Taaawterer 
728 F.Supp 1032 (S.D.M.Y. 1990), AtL^ 907 F.2d 277 (2d C i r . 1990). 
Moreover, other federal courts i n various factual s i t u a t i o n s havs 
also found i t necessary to ass e r t j u r i s d i c t i o n over non-parties i n 
ordec to ef f e c t i v e l y implement a consent order. fiflA ft^iLkf onlted 
fil-afee V. Hall. 472 F.2d 261 (5th C i r . 1973) (a school 
desegregation case i n which non-parties to the l i t i g a t i o n 
threatened to disrupt the court's remedial order)i Yonfcere Racing 
Corp. V. c i t y of Yonkere. 858 F.3d 855 (2d C i r . 1988), iifiCl dfiOiflidf 
109 s . c t . 1527 (1989) (a discrimination i n housing s u i t i n which 
non-party landowners threatened to destroy a consent decree by 
f i l i n g s u i t i n state court). 

-9-



1 m r J»^23-'91 WED 19 49 ID: TEL NO: f*^^ 

The implementation of the Consent Order, and i t s mandate for 
f a i r , honest and open elections, i s vulnerable to f r u s t r a t i o n or 
disruption by employers l i k e Yellow Freight. I f the Consent Order 
i s to have meaning, the Court-appointed o f f i c e r s aust have the 
power to exercise j u r i s d i c t i o n over Yellow Freight and Z oenolude 
that we do.^ 

XI. 9y^»mM^^ 

Yellow Freight also argues that the claims which are presented 
here as violations of the provisions of the E l e c t i o n Rules are 
a c t u a l l y unfair labor practices covered by the NLRA, and, 
therefore, they f a l l under the exclusive j u r i s d i c t i o n of the NUIB. 
The issue presented here i s whether the United States D i s t r i c t 
Court, the Election o f f i c e r and the Independent Administrator have 
the authority to rule upon and enforce the E l e c t i o n Rules which 
have been approved by Judge Edelstein pursuant to the Consent Order 
and pursuant to the broad remedial powers the d i s t r i c t courts have 
i n c i v i l RICO actions, aea i s U.S.C. i 1964(a), even though the 
prohibited a c t i v i t y may also be an u n f a i r labor practice under the 
NLRA. The simple answer to t h i s inquiry i s "yes." 

The United States Supreme Court has held that the NUtA 
preempts state law claims that regulate conduct that i s arguably 
protected or prohibited by the unfair labor practice provisions of 

^ During the hearing, I asked Yellow Freight's representative i f 
i t would entertain my suggestion that, on a voluntary basis, i t 
would open i t s premises to the above-described campaign a c t i v i t y 
(as other employers have been doing). My suggestion was rejected. 
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the NUtA. p«n Pleao Butldtna TrmAmm eotinoil v. a»rmtm. 359 U.S. 

236 (1959). Under t h i s decision, such claims must be presented to 
the NZiiB rather than to a court of law. However, preemption does 
not automatically apply When the MIAA runs counter to the 
provisions or remedies of another federal statute rather than a 
contrary s t a t e law. The United states Supreme Court has held on 
several occasions that federal claims may be l i t i g a t e d i n federal 
court, notwithstanding the f a c t that the prohibited or permitted 
a c t i v i t y may a l s o be an unfair labor p r a c t i c e under the NIAA. fits 
e.g.f Smith V. Evening News AsBoolatien. 371 U.S. 195 (1962)1 
International Brotherhood of Boilermakegg v. Hardeman. 401 U.S. 333 
(1971)} Breintnaer v. Sheet Metal Workers Local S. 110 S.Ct. 424 
(1989). 

I find that the Congressional determination to provide for 
federal j u r i s d i c t i o n was no more s p e c i f i c i n those oases i n which 
a federal statute was held to override NIAB preemption, than i t i s 
here, where Congress has given the federal courts j u r i s d i c t i o n to 
enforce c i v i l RICO claims. &£fl 18 U.S.C. 1 1964(a). i 

The comprehensive remedy embodied i n the Consent Order and the 
Election Rules was approved by Judge Ed e l s t e i n pursuant to the 
United States D i s t r i c t Court's broad remedial powers i n RICO 
actions. 18 U.S.C. i 1964(a). Even i f the conduct complained of 
here amounted to an iin f a i r labor practice under the NUtA, i t i s 
f i r s t and foremost a v i o l a t i o n of the Ele c t i o n Rules, and i s , 
therefore, subject to the Consent Order's enforcement provisions. 
By enforcing the E l e c t i o n Rules i n t h i s case, the Bleat ion Officer 
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and th« independent Adalnistrator, Court-appointed o f f i c e r * , are 
nerely carrying out the United States D i s t r i c t court*e power to 
enforce i t s own Consent Order. 

Because the protection of a union aeaber's r i g h t to engage i n 
caupaign a c t i v i t y at the work place i s c r u c i a l to both the 
e f f e c t i v e iapleaentation of the El e c t i o n Rules and to the 
enforceuent of the Consent Order, Z find that Congress' grant of 
federal j u r i s d i c t i o n for the enforcement of t h i s c i v i l RICO Consent 
Order overrides any concurrent NLRB j u r i s d i c t i o n . Therefore, I 
find that the Election O f f i c e r and the Independent Adainistrator 
have the authority to decide and enforce the Election Rules i n t h i s 
case. 

ZIZ. ytBdtnge ef Teet and Conamelone eg Law 
Having considered the j u r i s d i c t i o n a l issues r a i s e d hy Yellow 

Freight, I now turn to the underlying merits of these protests. As 
discussed e a r l i e r , the factual issue presented here concerning the 
scope of a Union aenber's r i g h t to engage i n campaign a c t i v i t i e s on 
an employer's premises i s not a novel one, but rather i s a c o n f l i c t 
that the courts have grappled with for decades i n varying factual 
s i t u a t i o n s . On the one hand, the courts have upheld the legal 
r i g h t of union members to engage i n communications and 
s o l i c i t a t i o n s with respect to intra-union a f f a i r s , including i n t r a -
union elections. I n fact , within the context of the election 
provisions of the Consent order, as incorporated i n the Election 
Rules, and as I have already noted, fl£ft p. 8, AURZAf the right of 

-12-
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IBT naiDbars to #nga9« i n caapal^n «otivitl*s that say b« o r i t i o a l 
of tha Incuabant union o f f i c a r s i a aa iaportant, i f net aora 
important, than tha right to organiaa an asployar'a aaployaaa. On 
tha othar hand, tha courts hava racognised that tha axaroiaa of 
such rlghta may inpaet upon tha proparty i n t a r a a t s of aoployara. 
I n roaolving t h i s c o n f l i c t , i t i s naoasaary to s t r i k a an aquitabia 
baXanca batvaan tha ooapeting rights of tha union aaabars and tha 
aaployar "with as l i t t l a daatruction of ona as i s consistant with 
tha naintananoa of tha other." MIHB V. Babeook and wtlcox Ce.. 351 
U.S. 105, l i a (1956). 

I n tha present case, the Election O f f i c e r properly datarainad 
that the appropriate analyala for resolving tha c o n f l i c t betvaan 
tha coaplainants' r i g h t to canpaign against incuabants and Yellow 
Freight's property interests i s a balancing t e s t i n which tha 
strength of the IBT aeaber's right to engage i n caapaign a c t i v i t y , 
the strength of tha eaployer*s property r i g h t and tha a v a i l a b i l i t y 
of a reasonable altern a t i v e aeans of coaaunication are vaighad 
against ona another, fififi Jean country. 291 NIltB No. 4 (1988) • I 
agree that t h i a balancing teat i s the proper a n a l y s i s to apply to 
the present protests and any other s l a i l a r c o n f l i c t s that aay a r i s e 
between caapaigning union aeabera and eaployera. 

with respect t o the complainants, Patrick Cleaent and Robert 
McGlnnis, both are announced candidates for delegates to ths 1991 
IBT International Convention. At the time i n question, both 
candidates were engaging i n caapaign a c t i v i t y i n an unfenced Yellow 
Freight parking l o t reserved for v i s i t o r s and loading dock 
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MBployaes. Th«r« two othmr Y«llov Fraight parlclng l o t s iiMrby 

that a r t enolesad by a aaenirlty fanca. Th« oandldataa vara 
caapalgning at a podestrlan gata on Yallov Fraight proparty through 
which Boat Yallov rratght aaployaas pass, l h a oandidataa vara 
inatruotad by tha Chicago Ridga polica to laava t h i s parking l e t 
and go to an area on tha public aidavalk approxinataly 90 faat fron 
tha drivavay antranca to tha parking l o t and farthar avay f ros tha 
pedestrian gata. 

with respect to the conplainant Michael Haver, at the tiiM i n 
question, the conplainant was atteapting to engage i n campaign 
a c t i v i t y at tha employee walk-through gate located on Yellov 
Freight property. The parking l o t a t the Detroit f a c i l i t y i s 
surrounded by a security fence which forces Yellov Fraight 
enployees to enter and e x i t through the s a i n gate. On e i t h e r side 
of t h i s gate i s a sidewalk which i s located on public property. 
Yellov Freight security personnel instructed the ooaplainant to 
leave Yellov Freight's property and r e s t r i c t h i s caapaign 
a c t i v i t i e s to public property. 

Xn applying the balancing t e s t to the eospeting i n t e r e s t s of 
the cottplainants* right of access to Yellov Freight's property for 
canpaign purposes and Yellov Freight's property i n t e r e s t i n i t s 
Chicago Ridge f a c i l i t y , the Election Officer found that Yellov 
Freight had violated the conplainants' r i g h t s . I find that there 
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i a a»pl« •videnc* to sustain th« Elsotion O f f i e s r ' s dmaimion with 
regard! to Yallov Freight's Chicago Ridga f a c i l i t y . ' 

Tha a b i l i t y of ZBT aeabara to angaga i n eaapaign 
eottttunieationa with t h a i r fellow XBT maabera at the eaployer'a 
praaisas i a a strong interaat that i a v i t a l to the e f f e c t i v e 
iaplemantation of tha Bleetion Rules and to the auacaas of the 
Consent Order. Yellev Freight's property i n t e r e s t s i n i t s Chicago 
Ridge f a c i l i t y varied anong i t s different parking l o t s . Tiro of i t s 
parking lota are enclosed by a security fence evidencing a strong 
property interest. The parking l o t on vhich the complainants ware 
conducting t h a i r campaign a c t i v i t i e s , however, was not fenced. 
Moreover, tha complainants did not have a reasonable a l t e r n a t i v e 
neans of coonunication off company property with IBT members a t 
t h i s f a c i l i t y . Therefore, i n order to e f f e c t i v e l y communicate with 
IBT members employed at the Chicago Ridge f a c i l i t y , the 
complainants, non-amployaa ZBT members, must be given a limited 
access to Yallov Freight'a property for campaign purpoaes. I n h i s 
remedy, the Election O f f i c e r gave Yellov Freight the option of 
permitting campaigning by non-employees at two d i f f e r e n t locations 
within the Chicago Ridge f a c i l i t y . I affirm t h i s proposal. 

' without determining what standard of evidence should be 
applied and where the burden of proof l i e s , i s t a t e here that, 
assuming the burden l i e s with the Election Officer (or protester) 
to establish the f a c t s of the protest by a preponderance of the 
credible evidence, that burden has been sustained. As to the 
Detroit f a c i l i t y , the E l e c t i o n Officer properly determined that the 
protester had not established h i s claim. 
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I n contrast, v i t h regards to Yellov Freight's Detroit 
f a c i l i t y , the E l e c t i o n o f f i c e r deterained that Yallov Freight's 
prohibition on s o l i c i t a t i o n by non-eaployees did not v i o l a t a tha 
complainant's rig h t s under the Election Rules. Z f i n d that there 
i s ample evidence to sustain the E l e c t i o n O f f i c e r ' s decision v i t h 
regards to Yellov Freight's Detroit f a c i l i t y . fmile the 
complainant's i n t e r e s t i n communicating v i t h f a l l o v IBT members i s 
as strong here as a t the Chicago Ridge f a c i l i t y , tha oomplainknt 
appears to have a reasonable alternative means of communioating 
with h i s fellow IBT members on the public sidewalk adjacent to the 
entrance to the fenced employee parking l o t . 

Accordingly, the decision of the E l e c t i o n O f f i c e r i s affirmed 
i n both cases. 

Dated: January 23, 1991. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

• 

UNITED STATES OF AMERICA, 
P l a i n t i f f , 

-V-
ZNTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, fl£ ALk, 

Defendants. 

IN RE: PETITION FOR REVIEW OF 
DECISION 91-ELEC. APP.-43 OF 
THE INDEPENDENT ADMINISTRATOR 

-X 
t 
-X 

MBMORAHPUW i CTPER 
88 CIV. 4486 (DNE) 

APPEARANCES: OTTO G. OBERMAIER, United States Attorney for the 
Southern D i s t r i c t of New York, (Edward T. Ferguson, 
I I I , Assistant United States Attorney, of counsel) 
for the Government I 
FREDERICK B. LACEY, Independent Administrator of the 
International Brotherhood of Teamsters, (Stuart 
Alderoty, of counsel); 
MICHAEL HOLLAND, E l e c t i o n O f f i c e r of the 
International Brotherhood of Teamsters, (Barbara 
Hillman, of counsel)i 
KATKOV, SALZMAN, MADOFF ft GUNN, Chicago I l l i n o i s , 
(Larry C. H a l l , XirX D. Mesmer, of counsel) for 
Yellow Freight. 

BPELSTEIH. P j g t r i g t Jttdggt 
This decision a r i s e s from the implementation of the ru l e s for 

the IBT International Union Delegate and O f f i c e r E l e c t i o n 
promulgated by the Elect i o n O f f i c e r (the "ele c t i o n rules**) end 
approved by t h i s Court by Opinion & Order dated Jul y 10, 1991, 742 
F. Supp. 94 (S.D.N.Y. 1990). These e l e c t i o n r u l e s provide a 
*'frameworlc for the f i r s t f u l l y democratic, secret b a l l o t election 
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i n the history" of the IBT. HL, a t 97. 
Petitioner Yellow Freight Systems, I n c . , ("Yellow Freight"), 

a trucking company that employs IBT members, appeals decision 91-
E l e c . App.-43 of the Independent Administrator, which consolidated 
and affirmed the El e c t i o n O f f i c e r ' s decisions P-021-UJ710-CHI, P-
023-LU710-CHI, and P-165-MJ299-MGM. Yellow Freight p e t i t i o n s t h i s 
Court to issue injunctive and declaratory r e l i e f t hat would 
overturn the findings of the Independent Administrator and declare: 
( i ) that the Court O f f i c e r s had j u r i s d i c t i o n t o enforce the 
election rules with respect t o Yellow Freight} ( i i ) that the 
decisions of the Court O f f i c e r s must be pre-empted by the National 
Labor Relations Board; and ( i l l ) t h a t the decision of the 
Independent Administrator was not supported by substantial evidence 
and should be overturned. 

As previously ruled a t the hearing held March 4, 1991, Yellow 
Freight's petition i s denied i n a l l respects. (Transcript, March 
4, 1991 hearing, a t 33-34). This memorandum supplements 
supplements those e a r l i e r rulings made on t h i s matter. 

I . Bpgkqrgtind and Prgcgtfural History 
Thia dispute arose over the e f f o r t s of c e r t a i n candidates 

running for o f f i c e i n IBT l o c a l s t h a t sought acceas to Yellow 
Freight terminala i n Chicago Ridge, I l l i n o i s , and 7701 Nest 
Jefferson Avenue, Detroit, Michigan. The incidents involved IBT 
candidates alleging that Yellow Freight had vio l a t e d A r t i c l e V I I I , 
flO of the e l e c t i o n r u l e s , by not permitting IBT candidates access 



1 ^ r 

to Yellow Freight'a property for the l i m i t e d purpose of campaigning 
among the enployeea a t each eight. Those candidates f i l e d election 
protests to tha E l e c t i o n O f f i c e r . 

With respect to the Chicago Ridge terminal matter, election 
protests P-021-UJ710-CHI, and P-023-uniO-CHI, the E l e c t i o n Officer 
determined that the complainants did not have any reasonable 
a l t e r n a t i v e means of communicating with the members a t that 
f a c i l i t y off of company property. With respect t o the Detroit, 
Michigan, protest, P-165-LU299-MGN, the Ele c t i o n O f f i c e r ruled that 
the complainant had an a l t e r n a t i v e reasonable means of 
communicating with the members o f f company property, and found that 
Yellow Freight did not v i o l a t e the e l e c t i o n rules or the Consent 
Decree. 

Yellow Freight appealed both decisions to the Independent 
Administrator. I n hia deciaion 91-Elec. App.-43, the Independent 
Administrator ( i ) rejected Yellow Freight's argument that i t was 
not bound by the determinationa of the Ele c t i o n O f f i c e r or the 
Independent Administratori ( i i ) r e j e c t e d Yellow Freight>a argumenta 
that any determinationa on the instant issuea f a l l under the 
exclusive j u r i s d i c t i o n of the Mational Labor Relations Boardi and 
( i i i ) concluded that the d e c i s i o n s of the E l e c t i o n O f f i c e r had 
B u f f l c l e n t baaia i n fac t , and affirmed thoaa deciaiona. Thia 
appeal followed. 

I L i Piscussion 
I n appealing the decision of the Independent Administrator, 
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Yellow Freight bears the burden of demonstrating that those 
findings were "ar b i t r a r y or c a p r i c i o u s . " Paragraph K.16 of the 
Consent Decree provides that t h i s Court s h a l l review actions of the 
Independent Administrator using the "same standard of rsviev 
applicable to reviev of f i n a l f e deral agency action under the 
Administrative Procedures Act." Consent Decree a t 25. This Court 
may only overturn the findings of the Independent Administrator 
when i t finds t h a t they are, on the b a s i s of a l l the evidence, 
"arbitrary or capricious." T h i s Court and the Court of Appeals 
have interpreted IK. 16 to mean that decisions of the Independent 
Administrator "are e n t i t l e d to great deference." 905 F.2d at 616 
(2d C i r , 1990) a f f g March 13, 1990 Opinion and Order, 743 F. Supp. 

155 (S.D.N.Y 1990). 
Yellov Freight e s s e n t i a l l y repeats before t h i s Court the same 

three arguments that were unsuccessful before the Independent 
Administrator. F i r s t , they argue t h a t they cannot be "bound" by 
the election r u l e s . Second, they argue that the hearings before 
the Election O f f i c e r and Independent Administrator i s pre-empted 
by the National Labor Relations Act. Third, Yellov Freight argues 
that the substantive decision of tha Independent Administrator 
regarding tha Chicago Heights f a c i l i t y vas arbitrary and 
capricious. A l l of these arguments are without merit. 

Yellow Freight f i r s t argues t h a t they cannot be affected by 
the election mechanism s e t up under the Consent Decree by the 
Supreme Court decision i n Martin v. V l l V s . U.S. , 109 S.Ct. 
2180, 2184 (1989), since by t h a t decision non-parties to a Consent 
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Decree cannot be bound by i t s terms. 
Yellow Freight's p a r t i c u l a r contention before t h i s Court i s 

that as an employer not i n any way a f f i l i a t e d with the IBT, i t 
cannot be bound by the Consent Decree. Yellow Freight's argument 
concerning the H&xtiD caae fundamentally a i s c h a r a c t e r i t e s that 
decision, which i s not applicable to t h i s case. Hftrtin Yi yilKg 
concerns allowing thoae affected by a consent decree designed to 
remedy d i s c r i a i n a t o r y h i r i n g p r a c t i c e s but who were not parties to 
the o r i g i n a l s u i t t o challenge actions aade pursuant to that 
decree. The Second C i r c u i t has s p e c i f i c a l l y declined to apply 
ytflriiin V. NilVfl i n the context of t h i a ongoing case. Onitad states 
y . International Brotherhood of Teamsters. 905 F.2d 610, 622 (2d 
C i r . 1990). I n t h i s c i r c u i t and othera, courts have "decline[d) 
to extend HilXfi beyond i t a f a c t s . " United States 9t B l i , Y« 
yonkers Board of Education, at a l . . 902 F.2d 213, 218 (2d C i r . 
1990)} fi£fi West Texas Transmission L.P. v. Enron Com. 907 F.2d 
1554, 1568 (5th C i r . 1990) y E.E.O.C. v. Pan American World Airvavs. 
897 F.2d 1499, 1506 (9th C i r . 1990). 

Even assuming t h a t Martin v. WllVa i s applicable. Yellow 
Freight's argument a l s o aistakea the fundamental posture that they 
now occupy. By being "bound" by the Consent Decree, Yellow Freight 
must seek redress for t h e i r claima before the Court Offieera that 
the actiona of the IBT candidatea violated t h e i r r i g h t s to keep a 
secure freightyard. Yellow Freight was given a f u l l and complete 
opportunity to argue t h e i r claims before the E l e c t i o n Officer, the 
Independent Administrator, and t h i s Court, i n addition to any right 



of appeal they may have. By the application of t h i a Consent 
Decree, Yellow Freight haa not been denied any opportunity to 
l i t i g a t e t h e i r claims. On the contrary, t h a i r claims are now being 

heard for tha t h i r d time. 
This Court has previously found j u r i s d i c t i o n over non-parties 

to the Consent Decree by the injunction entered under the A l l Writs 
Act, 28 U.8.C. 11651, 728 F. Supp. 1032 (8.D.N.T. 1990), ttff'd 907 
F.2d 277 (2d C i r . 1990). I n issui n g that injunction, t h i s Court 
ruled that a l l subordinate e n t i t i e s of the IBT must l i t i g a t e t h e i r 
Consent Decree r e l a t e d claims i n t h i s Court as necessary " i n aid 
of ( t h i s Court's] j u r i s d i c t i o n . " JJLU I t i s s i m i l a r l y necessary 
to apply that decision i n t h i s context, since employers such as 
Yellow Freight could frustrate the e l e c t o r a l proviaions of the 
Consent Decree. 

Why t h i a i s so i s because the crux of t h i s Consent Decree i s 
for free, open and f a i r secret b a l l o t e lections. I n order for 
those electio.ns t o be meaningful, tha IBT rank and f i l e muat be 
given a f a i r choice of candidatea. But the r e a l i t y of auch an 
ele c t i o n i s t h a t incumbenta may often hold d i a t i n c t advantages i n 
name recognition, end acceaa to membera of a l o c a l . Employera may 
have developed comfortable relationships with incumbent ZBT 
o f f i c e r s , and may not be anxioua for new, and perhapa mora 
as s e r t i v e union representatives. As a r e s u l t , j u r i s d i c t i o n over 
employers such as Yellow Freight may be necessary " i n aid of t h i a 
Court*a j u r i s d i c t i o n . " 

As an additional matter, the grounds r e l i e d on by the 
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Independent Administrator were s u f f i c i e n t t o find that Yellow 
Freight was subject to the j u r i e d i c t i o n of the Court Officers. 
F i r s t , the Independent Administrator reasoned that employers such 
as Yellow Freight "have the power, i f not restrained, t o subvert 
the e l e c t o r a l process..." were they t o bar 2BT members from 
ex e r c i s i n g t h e i r right to campaign on employers* premises. 
Decision of t h s Independent Adainistrator a t 4-7. Second, the 
Independent Administrator found that non-employee XBT members have 
a l i m i t e d "pre-existing right" of access t o non-employer premises 
as guaranteed by the National Labor Relations Act, ("NUtA") 29 
U.S.C. S l 5 8 ( a ) ( l ) , and i t s subsequent interpretations. See, e.g.. 
^ ^ c W r e v. National Labor Relations Board. 914 F.2d 313 (1st C l r . 
1990) • The Independent Administrator properly applied the 
balancing t e s t weighing the e v a i l a b i l i t y of alternative means of 
reaching the membership with the employer*e property r i g h t s . XILL 
e t 320. 

Accordingly, Yellow Freight's arguments that they are not 
eubject t o the j u r i s d i c t i o n of the Court Of f i c e r s i s without merit 
end must be rejected. 

Second, Yellow Freight contende t h a t the Court Offieere ere 
pre-empted from edjudicating these claims becauae the subject 
matter i n question—whether IBT candidates should be given a 
lim i t e d r i g h t of eccess t o Yellow Freight's property for the 
purpose of campaigning~is s o l e l y under the j u r i s d i c t i o n of the 
National Labor Relations Board, ("NLRB"). Yellow Freight i s i n 
essence arguing that the Court O f f i c e r s adjudicated a charge that 
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Yellow Freight has violated the candidates Section 7 r i g h t s , 29 

U.8.C. f l 5 7 , guaranteed under Section 8, 29 U.S.C. S158(a)(l) of 

the MLRA, the exclusive j u r i s d i c t i o n over which i s granted to the 

At the outset, Yellov Freight's preemption argument i s without 

merit given t h i s Court's l a i Writs Act decision of January 17« 

1990, AUfiCft, vhera t h i s Court issued an injunction r e q u i r i n g that 

a l l Consent Decree rela t e d l i t i g a t i o n must take plaoa before t h i s 

Court. Any NLRB proceeding vould be enjoined under t h a t order. 
Next, as the Independent Administrator c o r r e c t l y noted, the 

Supreme Court has held t h a t c e r t a i n federal claims t h a t might-
otherwise be unfair labor practices under the NXJ^, may nonetheless 
be l i t i g a t e d i n federal court under the Labor-Management Reporting 

' '-'-t»n^«K S?g. g.q,, Breininoer v. Sheet Metal 
_ U.S. 

371 
S.Ct. 424, 429-31 (1989)) fimith v. EVen̂ ..w 
U.S. 195 (1962). The Consent Decree vas entered pursuant to the 

C i v i l RICO statute, 18 U.S.C. 11964, and i s the underlying leg a l 

b a s i s f o r the e l e c t i o n r u l e s . RICO provides a s u f f i c i e n t basis t o 

l i t i g a t e Yellov Freight's claims before t h i s Court, and not the 

Third, Yellow Freight Challenges whether the f a c t s supporting 

the Independent Administrator's decisions affirming the E l e c t i o n 

O f f i c e r are s u f f i c i e n t t o support h i s findings. The record 

i n d i c a t e s that the Independent Administrator's decisions vere 

— — e a o r i c i o u s . „.lth.r .rbitr.« «or cpriclo». 



I n reaching h i s decision, tha Independent Adminiatrator 
applied the balancing teat t o determine the IBT candidatea' pra-
• x i s t i n g rights to campaign on employers* property. Itfchfflgrt ¥• 
fffftf""'^ ^^^^ Relations Board, mprft. The Independent 
Administrator reviewed the etrength of the IBT members' r i g h t to 
engage i n campaign a c t i v i t y , the strength of Yellow Freight's 
property right, end the a v a i l a b i l i t y of e reasonable a l t e r n a t i v e 
means of communicating with the IBT members employed a t each s i t e . 

With respect t o the Chicago Ridge, f a c i l i t y , the Independent 
Administrator found that ( i ) both IBT membera were candidates for 
delegate, ( i i ) they were campaigning i n a Yellow Freight-owned, 
unfenced parking l o t , ( i i i ) they had no alternative means to 
a f f e c t i v e l y communicate with the IBT membera employed a t that 
f a c i l i t y , and concluded ( i v ) that they muat be given a limited 
r i g h t of access t o Yellow Freight's property. With respect to the 
Detroit f a c i l i t y , the Independent Administrator found that tha IBT 
candidate had a reasonable alternative means of communicating with 
IBT membera employed a t t h a t a i t e , and allowed no ri g h t of acceaa 
t o Yellow Freight's f a c i l i t y . 

The Independent Adminiatrator properly applied t h i a balancing 
t e a t i n both instances, end h i s conclusions were neither arbi t r a r y 
nor capricioua. Accordingly, tha aubatantive determinationa of tha 
Independent Administrator ahould be affirmed i n a l l respects. 

yiT. Conclusion 
For the reasons stated above, the determinations of the 



Independent Administrator are affirmed i n a l l respects. Yellow 
Freight's application for i n j u n c t i v e and declaratory r e l i e f i s 
denied without separate a n a l y s i s , since t h i s aemorandua has already 
conaidered and rejected the merits of that application. 

So Ordered. 

Dated: A p r i l 3, 1991 
New York, New York 

10 
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fiBQEE 
88 CIV. 4486 (DNE) 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 
P l a i n t i f f , 

-V-

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, fit 

Defendants. 
«» ^» mm mm ^ * «v mm • 

IN RE) 91-ELEC. AFP.-43 OF THE 
INDEPENDENT ADMINISTRATOR 
("Yellow Freight") 

gpRLSTBIN. D l a t r l c t Judge; 
In United States v. IBT. No. 91-6069, B I I P opinion. (Oct. 29, 

1991 2d C i r . ) , the Second C i r c u i t concluded that t h i s Court: (1) 
was e n t i t l e d to exercise j u r i s d i c t i o n over Yellow Freight pursuant 
to the A l l Writs Act, 28 U.S.C. §1651; and (2) was not pre-empted 
from that j u r i s d i c t i o n by the authority of the National Labor 
Relations Board (the "NLRB") to determine issues concerning unfair 
labor practices under the National Labor Relations Act (the 
"NIRA"). Further, given these conclusions, the Second C i r c u i t 
refused to d i r e c t t h i s Court to enjoin the E l e c t i o n O f f i c e r and the 
Independent Administrator from asserting j u r i s d i c t i o n or authority 
over Yellow Freight. 

However, the Second C i r c u i t also concluded that t h i s Court, 
the Independent Administrator, and the El e c t i o n O f f i c e r did not 
adequately consider the a v a i l a b i l i t y of alternate means by which 
the barred IBT campaigners might communicate with IBT employees of 
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Y a I I o w Fraight. Accordingly, the Second c i r o u i t vacated and 
remanded for the U n i t e d purpose of assuring that alternate means 
are adequately considered as outlined i n the Second C i r c u i t * s 

decision. I d . at 26. 
The Second C i r c u i t ' s decision e x p l i c i t l y stated t h a t "the 

consideration of t h i s issue on remand may take into account a l l 
pertinent matters, including time constraints imposed by the 
impending election schedule and cost factors." Jd* a t 29. 
Further, the second C i r c u i t stated that "we do not seek to pose 
undue d i f f i c u l t i e s for the d i s t r i c t court and the court-appointed 
o f f i c e r s i n dealing p r a c t i c a l l y and f l e x i b l y with the s i g n i f i c a n t 
burden of overseeing the ongoing IBT election." I d * 

Accordingly, i t i s hereby ordered that the Government, the 

Independent Administrator, the E l e c t i o n Officer, and Yellow Freight 

are to implement the order of the Second C i r c u i t with a l l due 

dispatch. 

80 ORDERED. 
Datedt October 29, 1991 

New York , New York 

U.S.D.J. 



98 948 FEDERAL REPOBTEK. tm . 

UNITED STATES of Ameiicm, 
PlalBtiff-Appellcc 

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS. CHAUFFEURS. WARE
HOUSEMEN AND HELPERS OF 
ABIERICA. AFL-aO. the CoaimiBdoB 
of La Cosa Nostra, Anthonjr Salcmo. 
alao known aa Fai Tony, Matthew Ian-
niello, also known as Mattr the Horse, 
Niuulo ProTenzano, also known as 
Nunzl Pro. Anthony Corallo, also 
known as Tony Ducks, Salvatore San-
toro, also known as Tom Mix, Christo
pher Fumari, Sr^ also known aa 
Christie Tick. Frank Hanzo, Carmine 
Persico, also known as Junior, also 
known as The Snake, Gennaro Langel-
la, ako known as Gerry Lang, Philip 
Rastelli. also known as Rusty, Nicholas 
Harangello, also known as Nicky 
Glasses, Joseph Massino, also known as 
Joey Messina, Anthony Ficarotta, also 
known as Figgy, Eugene Boffa, Sr„ 
Francis Sheeran, Milton Roclunan, also 
known as Maishe, John Itenolone, also 
known as Peanuts, Joseph John Aiup> 
pa, also known as Joey O'Brien, also 
known as Joe DOTCS, also known as 
Joey Aluppa, John Phillip Coone. also 
known as Jackie the Laekle, also 
known as Jackie Cerone, Joseph Lom-
bardo, also known as Joey the down. 
Angelo LaPietra, also known as The 
Nutcracker, Frank Balistrierl. also 
known as Mr B, Carl Angelo DeLuna, 
also known as Toughy, Carl Qrella, 
also known as Corky, Anthony Tliomas 
Civella, also known as Tony Ripe. Gen-
eral EzecutlTe Board, International 
Brotherhood of Teamsters, Chauffeun, 
Warehousemen and Helpers of Araer-
iea, Jaclde Presaer, General President, 
Weldon Mathia, General Secretary-
Treasurer, Joseph Trerotola, also 
luiown as Joe T, First Vice President, 
Robert Holmes. Sr., Second Vice Presi* 
dent, William J. McCarthy. Third Vice 
President, Joseph W. Morgan. Fourth 
Vice President, Edward M. Lawson, 
Fifth Vice President. Arnold Weinmeis-
ter. Sixth Vice President, John H. 

dcreland. Serenth Vice Pretidcat, 
Maurice B. Schorr. Eighth Vice Pnti. 
dent. Donald Ftien, Ninth Vlee Picd. 
dent, Walter J. Shea, Tteth Vke Picd. 
dent. Harold Friedaaa, Eterenth Vice 

^-'TtSOimr^ek D. Coi; Twelfth Vice 
President. Don L. West, TUrtcenth 
Vice Freddent, Michael J. Riley. Four. 

~Ceentb Vice President, llieodore Cossa, 
Fifteenth Vice President, Daniel Ugn. 
ratis. Sixteenth Vlee Prealdent, and Sal. 
Tatore ProTenzano, also known n» 
Samny Pro. Fomwr Vke President, 
Defendants, 

Yellow Freight Systems, Inc. Appellant 
No. 18S9, Docket 91-6096. 

United States Gonrt of kppeah. 
Second Circuit 

Argued July 22, 1991 
Deaded Oct 29, 1991 

Employer sought rebef from decawn 
of mdependent administrator, appointed 
pursuant to consent decree eatuei m 
Govemment̂ s actxm to nd union of orga
nized cmne influence, granting nonem-
{doyee union members access to emjflajt^t 
premisea to campaign for union office. 
The United States Dutnet Court for the 
Southern Distnet of New York, David M 
Edelstem, Jn affirmed mdependent adinm-
istntoi's decision, and empkiyer qipealed. 
The Court of A^ieals, Mahoney, Greoit 
Judge, held that 0) Distnet Court could 
enforce consent decree against employer 
pursuant to AD Writs Act; (2) dispute was 
not withm exclusive jurudiction of Natwoal 
Labor Relations "Board (NLRB); and (8) 
inadequate consideration was given to 
avul^3ity of alternative means by which 
candidates could communicate with union 
employees. 

Vacated and remanded. 
Wffiter, Grcnit Judge, filed dissentmg 

opmion. 

1. Federal CivU Procedure «»2397 6' 
Distnet court had authonty, pursuant 

to AH Wnts Act, to enforce consent decree. 
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jd in Govenunenf 8 aebon to nd aawn ion, m , Asst Atty, 
organized enme influence, against mm-
rtjr employer, and to require that nonem-
jyee candidateB be granted lunited access 
employer premises to campaign for on-

.1 office, m absence of any feasible alter-
ithre for campaigning 18 U^CJL 

1961-1968. 28 UJSCJL 9 1651(a). 

99 

Labor Relations «»610 
National Labor Relations Board 

ILRB) did not have exclnstve jurisdiction 
vet claims of nonemployee candidates for 
mon oftke that theur exclusion from em-
loyer's premises violated union election 
ules promulgated pursuant to consent de-
ree, entered m Government's fatigation to 
id union of organized cnme influence, tn-
.tead, matter could be resolved by district 
^urt, on appeal from mdependent adminis-
Tator. as provided u consent decree, par-
xularly considenng uqunction prohibitmg 
Ul members and affibates of union from 
nitiatmg any legal proceedmg relatmg to 
consent decree m any court or forum m any 

i^^sdiction other than district court Na-
< V b l Labor Relations Act, {{ T. 8(aXl). as 

amended. 29 U.SCJL M 167, 158(aXl) 

1 Labor Relations «»12S 
Inadetpiate consideration was given to 

availabibty of alternative means of comma-
nicating with employees away from job site 
before distnet court upheld decision of m-
dependent administrator, appouted pursu
ant to consent decree entered m Govern
ment's action to nd unwn of organized 
cnme influence, granting nonemployee can
didates access to employer's premises to 
campaign for umon office, where specific 
attention was accorded only to aKematives 
immediately adjacent to premises. Natiott-
al Ubor Relations Act, $( 7, 8(aXl), as 
amended. 29 U.S.CJL H 1S7, 158(aXl) 

SDNY.,New 
Yoiic (Sty, of counsel), for plamtiff-appel-
lee. 

Psnl Alan Levy, Alan B Morrison, Public 
CHizen Litigation Group, Washmgton, D C 
fn-protestors Patnck N Qement and Rob
ert McGmnis 

Barbara J Hillman, Gilbert A. Cornfield. 
Cornfield and Feldman. Chicago, OL. for 
Election Officer Michael H Holland. 

Jay G Swardenski. Chicago, IH (Larry 
G Han. Kirk D Messmer. Patndc W Ko-
cian, Matkov, Salzman, Madoff & Gunn, 
Chicago, n i , of counseD, for appellant 

James L. Cott. Asst US Attj^ 
D N Y , New York City (Otto G Obermai-

At ty .SDJ fY , EdwardT Fergo-

Beforo WINTER, ALTIMARI, and 
MAHONEY. Circuit Judges. 

MAHONEY. Circuit Judge. 
Appellant Yellow Freight Systems, Inc. 

("Yellow Freight") appeals from an order 
of the Uuted States District Court for the 
Southern Distnct of New York, David N 
Edelstem. Juc^e, entered April 8, 1991 
Tliat order affirmed a detemunation of of
ficers appomted pursuant to a certam con
sent decree (the "Consent Decree") relatmg 
to the affaurs of defendant International 
Brotherhood of Teamsters,' Chauffeurs. 
Warehousemen and Helpers of Ataenca, 
AFL-CIO (the "IBT") that granted nonem
ployee members of the IBT access to prom-
nes of Yellow Freight to campaign for 
union office, and demed Yellow Freight's 
application for dedaratoty and injunctive 
rebef from that determination. YeDow 
Freight seeks to enforce a "no solicitation" 
rule by bamng nonemployee union mem
bers from campaignmg for umon office on 
Its property The distnct court upheld the 
appomted officers' determination denymg 
effect to Yellow Freight's rule. 

We conclude that the distnet court was 
entitled to exercise jurisdiction over YeDow 
Freight pursuant to the All Wnts^Act 28 
U.S C S 1651 (1988), and was not'^eempt-
ed from that jurisdiction by the authority 
of the National Labor Relations Board (the 
"NLRB") to detenmne issues concemmg 
unfair labor practices under the National 
Labor Relations Act (the "NLRA"), 29 
U.SC a 151-169 (1988) We abo con
clude, however, that the distnet court and 
its appomted officers did not adequately 
consider the availabibty of alternate means 
by which the barred IBT campaigners 

"4 
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might communicate with employees of Yel
low FVeigbt who are memben of the IBT. 

We aooordmgiy vacate and remand. 

Background 
This appeal arises from an ongoing ef> 

fort of the United States government to nd 
the IBT of organized crone tnflnenee. To 
that end, the United States commenced this 
litigation m the United States District 
Court for the Southern District of New 
York on June 28, 1988 pursuant to the 
Racketeer Influenced and Corrupt Orga
nizations Act of 1970 ("RICO"). 18 U Ŝ-OA. 
{ { 1961-1968 (1984 A Supp 1991), and the 
Consent Decree was entered on March 14, 
1989 

The Consent Decree has generated con
siderable htigation m the Southern District 
and m this court As we summarized its 
provisions m one of those pnor casee. 

Under the Consent Decree, three court 
officers are qipomted to oversee certam 
aspects of the affaun of the IBT- an, 
Election Officer, an Investigatu»s Of f r ' 
oer and an [Independent] Administrator 
The Election Officer is to supervise the 
1991 election of IBT officers. "Die Inves
tigations Offioor IS granted authority to 
investigate eonuptioi) and prosecute dis-
eqilmazy charges agamst any officer, 
member or employee of the IBT or say 
of Its affihates The [Independent] Ad
ministrator oversees the nnplementation 
of the remedial provisions of the Consent 
Decree. For example, the [Independent] 
Administrator sits as an impartial dech 
swnmaker m discqilmaty cases brought 
by the Investigations Officer, conducts 
the disciphnary hearmgs ai^ decides 
them. The [Independent] Administrator 
may also apply to the district court to 
fadhtate implementation of the Consent 
Decree, and the other parties to the De
cree may make such apphcations as well 
Furthermore, the district court is vested 
with "exclusive jurisdiction" to deade 
any issues telatmg to the actions or au
thority of the [Independent] Administra
tor And the IBT Constitution is amend
ed to mcorporate and conform with all of 
the terms of the (Consent Decree. 

UmUdSlaltt % IBT, 90S Md MO, <u 

• 
Tho bSr »aA tupen conduct at the m\ 

IBT deetioB k a central purpose of tha 
Consent Decree. The electmi oieompassea 
three phases: (1) the rank-and-file seent 
baDot deetion of delegates to the 19911B1: 
conventioa; (2) the electfam of trustees and 
MMninatkHi of natkmal and regnmal otB. 
eera at that amventfcm; and tiie subaê  
qnent lank-aad-file secret baOot deetioo of 
national and regional officers. Tbedispate 
at Issue i n this ease arises from campaign 
adivitiea occurring u the mitial (detegate 
sdecbon) phase of the 1991 eteetira, hut 
has significant fanplications for the durd 
(deetion o f national and regional offieos) 
phase which is now m process. 

Yellow Flight, many of whose emj^-, 
ees are IBT members, has the followmg 
company pobcy 

There shall be no distribution of htera-
ture or sobotation by non-employees m 
worfciag or non-workmg areas dunng 
woriSng or non-workmg times In other 
words, Bon-onpkiyees are not aDowed on 
eaatpaof {Roperty for the purpose of 
trSmtmg htorature or sobabog 

This appeal faivohres two mctdeata at Yd-
tow EVeight fsdkties chaOengmg that pob
cy. The & B t occurred m Oucago Ridge, 
nbnois. The second occurred m Detroit, 
Midugaa. In October 1990, two IBT mem
bers yibo are not Yellow Freight empkf-
ees, Pfttnck N Oement and Robert McGm-
nis, entered an nnfenced parkmg tot at the 
ChKago Ridge fsdbty They were camfi-
dates for ddegata firom IBT Eoeal 710 to 
the 1991 IBT eonveatioa. YeDow Freight 
officials asked them to leave and sum
moned the pobee, who also asked the men 
to leave, whidi they eventually did. They 
moved to a public sidewalk nearby snd 
contmued campaignmg In December 
1990. two IBT members who also are not 
YeDow Freight empkiyees, Michael Hewer 
and James McTftggart, campaigned for un
ion office at the employee walk-throuj^ 
gate at the Detroit facflity They were 
reqmred to leave Yellow Freight's premises 
by YeDow Freight security personnel 
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^cGuuus, Clement, and Hewer filed pro* 
tests with the Eleebon Officer, aOegmg 
that their exehision by YeDow FVeigiit vio> 
Uted IBT election rules promulgated pur
suant to the Consent Decree (the "Section 
RuIes'O. See Untied Statea v IBT, m 
FM 184-90 (2d Or 1991) (approvmg 
ElectMm RUIM with modification). FUlow-
mg separate mvestigatuns in Chicago 
Ridge and Detroit, the Election Officer is
sued two opinions The first, deaEng with 
the Gement/lfcGumis protest, detennined 
that Yellow Freight's pobcy violated the 
Election Rules by completely bamng Clem
ent and McGmnis firom the Chieago Ridge 
fadhty, because campaignmg on the near
est public sidewalk would pronde no mean
ingful access to the IBT dnrers employed 
by Yellow Freight Tlie Election Officer 
therefore required lumted access for Clem
ent and McGmnis to YeDow Freight's prop
erty either at a parkmg lot across the 
street firom TeUow Fk«ighf s tenninal facil
ities or at an open area outside the terminal 
baildmg, at Ydlow Frei^ifs vftua. The 
lection Officei' upheld YeDow Reighfs 
xdusion of Hewer firom the Detroit fadh

ty, however, findmg that Hewer could cam
paign effectively from a pobhe sidewalk 
and grassy area adjacent to that fSsdlitj. 
In makmg both detamnationa, the Elec
tion Officer restricted his eonsidention of 
the avaihhflity of aHemative means of 
communKstion with tx^iayeea of YeDow 
Freight to those available at the Chicago 
Ridge and Detroit terminals. 

ing or hmitmg access " The Admmistrator 
reasoned. "In general, the 'pre-ensting 
rights' to engage m campaign activity m-
ehide any past practice or agreemat 
among empkiyers and the IBT, or tta mem
bers, which aDowB for such campaign activ
ity, and any substantive rights of nmon 
members to engage in such conduct as 
estabhshed by appbcable kw" , , 

The Administrator found such a right of 
access for union campaign activity under 
îpbcable federal Ubor law He farther 

affirmed the rulmgs of the Election Officer 
that adequate alternative means of commu
nication were available to Hewer at the 
Detroit fiicibty, but not to Clement and 
McGinnis at the Chicago termmaL In af-
finnmg the latter ruhng, the Admmistrator 
considered abnost ezdusivety aHematrve 
campaignmg feasibihties at the Chicago 
Ridge termmal, except for the foDowuig 
conclusory statement "the complainants 
did not have a reasonable aHemative 
means of commumcation off company prop-
ertf with IBT members at this fadhty." 

YeUow FVeight made additional argu
ments to the Independent Administzator, 
and m a subsequent appeal to' the distnet 
court, whidi paraDel those pressed on tha 
q ĵieaL The distnet court affirmed the de-
terminatioa of the Administrator, and ae-
oordmgly denied YeDow Freight's apphea-
tion for declaratory and m]unctive relief 
dnreeted agamsl that determination. 

This appeal foDowed. 
Yellow FVeight appealed die determma-

tion regarding Clement and IfcGmnis to 
the Independrat Administrator, and Hewer 
appealed the determination adveise to h im._ Fnt^t tenders four argnmats 
Tlie Admmistzator affirmed both nifangB.> 
In domg so, he mvoked Artade Vm, sec
tion 10(d) o f the Election Rules, iduch pro-
vides that "hM restrictions shaD be placed 
upon candidates' or members' preexisting 
rights to solKit support, distribate leaflets 
or literature, or engage m snnilar adiv-
ities on employer or Union premises." as 
weD as Artide XI, section 2, which mdudes 
among the remedies available to the Elec
tion Officer m resolvmg a protest "require 

U Hewer hw no. 
Uon. so the balance of the prooeedlngi in Uil« 

Discussion 

on sppeaL 
(1) the Consent Decree cannot vabdly be 

apphed or enforced agamst YeBow 
FVeight pursuant to other the All 
WntB Act or any other asserted au
thority, because Yellow Freight is not 
a party to the Consent Decree, 

(2) the Independent Administrator, the 
Election Officer, and the district court 
are demed jurisdiction over YeDow 
Freight by the NLRA, which vests ex-

case, including this appeal are addressed only 
to the Chicago Ridge controversy 
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dnshe jnnsdicticm over the conduct at 
bane in tbe NLRB. 

(8) even assiimhig junsdietion, the deter-
minatkm herm is not in aooordaooe 
with kw, and -

(4) Yellow neigfat should be awarded in-
jonethre rehef against any further ex-

' erase of authority over it by ttie Inde
pendent Administrator or Election Of-
fieer. 

We address eadi b torn. ' 
» •• , -

A. The Kt\foreement cf the Cotuent De
cree agattut YeUow Freight 

[ I I Tbe distnct court prenused its as
sertion of authority over YeOow Freight 
upon the All Writs Act which provides m 
pertinent part 

'- The Supreme Court and all courts ea-
tabhshed by Act of Congress may issue 
aD writs necessary or appropriate m aid 
of thenr respective junsibctionf and 
agreeable to the usages and prmoples of 
law 

28 U.SC S 1651(a) (1988) ^ 
As the Supreme Court has stated. 

The power conferred by the Act ex
tends, under appropriate circumstances, 
to persons who, though not parties to the 
original action or engaged m wrongdo
ing, are in a poeitioa to frustrate the 
mq|>lementatk>n of a court order or the 
premier admmistxation of justice, and en
compasses even those who have not tak
en any affirmative action to hmder jus
tice. 

Umttd States 9. New York TeL Co.. 484 
U.S. 159, 174, 98 S.Ct 384, 878. 64 L.Ed.2d 
876 (1977) (citations onutted); eee aUo 
Yonken Raeing Corp. «. CUff o/Yonkers, 
868 F.2d 856, 863 (2d Girl988), eert de
nted, 489 U.S. 1077, 109 s e t 1527, 108 
LJ:d.2d 883 (1989); Benjamin v Maieolm, 
808 P.2d 46, 53 (2d Or 1986), cert dented; 
480U.S. 910,107 s e t 1858,94 LEd.2d 528 
(1987); In re BaUwm-Umted Corp, 770 
F.2d 328, 888 (2d Or 1985) 

Despite tius authority. Yellow Freight 
contends that the Consent Decree cannot 
be enforced agamst it because YeDow 
Freight is not a party to the Consent De

cree. YeOow fteight cites, fa support of 
tlus view, our recent Btetemt that: *u 

It is tme tiiat, f v purposes of intnpreti-
tim, a consent deerae is treated as \ 
contract among tiw settling puties,/fr«-
Jlghtere « d f y ef devOoad, 478 UjS. 
601. 106 &Ct S068, 92 LEd.2d 405 
0986), and that the terms of a MBseot 
deaee cannot be enforced agsinst those 
win are not parties to the settkaent! 
Martin « Wilk$, 490 UiL 756̂  109 S.a 
2180. 104 LEd.2d 886 0989)1 

IBT, 981 F.2d at 186. 
We proceeded immediately to aeknoiH-

edge, however, tliat "then are several ex
ceptions to thte general rale,'* id, and in
voked <aie of tlioee excqptms to fanpose 
upon IBT affilwtes, not parties to the Coo-
sent Decree, the election rules promulgated 
pursuant to the Oinsent Decree. SsetdLat 
187 We have previously subjected other 
nonparties to the Consent Decree, tee Unti
ed Statee n ZBT, 907 F.2d-277,279-80 &d 
Cirl990), ZBT, 905 F.2d at 618 (2d Or 
1990), m the former case mvokmg the AU 
Wnta Act to affirm an order restrammg aO 
members and affibates of tbe IBT from 
"fibng or takmg any legal sctioa that dial-
lenges, mpedm, seeks review of or relief 
î rom, or seeks to prevent or dday aqy act 
of [tiie oourt«pi»faited offieen] in any 
oonrt or fotum in any jurisdiction except 
[the Southern Datnet of New York]." 907 
F.2d at 279 

Nor is It the case that Mdrtat « WOke, 
490 UJB. 766, 109 S.a 2180, 104 LJid.2d 
886 (1989), upon which YeOow FVeiĝ t 
heavily rebes, bars tlie oif(ntemoit of the 
Consent Decree against YelkrtT Freight 
In ITarttn, white firemen sued ̂  (Sty of 
Birmmgiism. Alabama, aOeging tliat tliey 
were bemg denied jnomotions m frvmr of 
less qualified black firemen fai violation of 
appbcable federal law 490 U.S. at 758. 
109 S Ct at 2188 The promotions of the 
black firemen occurred m implementation 
of two previousty entered consent decrees. 
Id. at 758-60. 109 SCL at 2182-88. Tlie 
Supreme Court ruled that although Uie 
white firemen had not attempted to inter
vene m the htigation that led to the consent 
decrees, tiiey were entitled to puiBue thenr 
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.ffiia m the subsequent btigation. Id. at 
761, 109 S.Ct at 2184 

In other words, aa we have stated, ifar-
ttn ' ^ k l that a faOure to mtervene does 
not bar a subsequent attempt to challenge 
actions taken pursuant to a consent de
cree." IBT, 931 F.2d at 184 n. 2; « M oZio 
Independent FedSi of FUght AUendantt 
V. Zipes, 491 U.S 764.109 S,CL 2732,273&-
87. 105 LEd.2d 639 (1989) (similarly con-
atnimg Marttn) Acoordmgly, ifarttn 
does not purport to bar any mput of a 
consent decree' upon, or enforeemait of a 
consent decree against, a noiqnrty to the 
decree Rather, it is addressed to the issue 
whether such a nonparty is entitled to its 
own "day m court" to challenge any such 
impact or enforcement See Marttn, 490 
\JS at 762, 109 s e t at 761-62. 

Yellow Freight also argues that a con
sent decree, as distugnished from a judg
ment resultmg from htigation pursued to 
completion, cannot be enforced agamst a 
nonparty' In Yellow Freight's words, 

^ ^ t ] h e only process by which a non-party 
^ B m be bound is its own agreement" This 
^^Asertion is contradicted, inter alto, by our 

rulings m three pnor cases enforcing the 
Consent Decree against nonparties, see 
IBT, 931 F2dat 187, IBT, 907 P.2dat279-
80; IBT, 905 F.2d at 618.* as weU as by 
Yonkers Racing Corp., 868 F.2d at 858, 
Benjamin, 803 F.2d at 48, and Baldwin-
United, 770 F.2d at 332. 

YeDow FVei^t further omtends that the 
All Wnts Act may be mvoked only m cer
tain categories of cases, and that this btiga-
tkm fits none of those categories. We do 
not agree with Yellow Freight's character
ization of this body of hw In any event, 
YeHow Freight concedes that "the AH 
Wnts Act allows substantive mjunctwns 
agamst techmcal non-parties (m at 
2. Yellow Fmgbt invokes in this oonnectioa a 

sutement in Loecl Number 9X iitl AsiW cf 
fvefighlen v Oty of CUvdmd. 478 U.S. SOI. 
529. 106 S.a. 3063. 3079, 92 UEdJd 405 (1986). 
that 'a court may not enter a consent decree 
that imposes obligauons on • party that did not 
consent to the decree.* la view of Uartm, 
which also involved consent decrees, this die 
turn must be understood to mean that a consent 
decree may not impose such obhgations without 
afibrding the affected nonparty a meaningful 

least some cases] to enforce a decree whxfa 
abjudicates pubhe nghts " Webebevethat 
there is a strong pubbe mterest m ^ 
ongoing effort m this btigation to <̂ ien the 
IBT to democratK processes and purge ttie 
union of organized cmne mflbenee. 

Further, as a general rule 
[Qf jurisdiction over the subject matter 

-.of and the parties to btigation la proper^ 
acquired, the All Wnts Act authonzea a 
federal court to protect that junadictiao 
even though nonparties may be subject 
to the terms of the mjtmction. 

IBT, 907 F.2d at 281 
The distnet court has subject matter jur

isdiction of the nnderlymg controversy pur
suant to RICO Yellow Freight does not 
contest personal junsdicb'on, and m any 
event, "the All Wnts Act requires no more 
than that the persons enjomed have the 
•minimum contacts' that are constitutional
ly required under due process " IBT, 907 
F.2d at 281 (quoting International Shoe 
Co. V Washington, 326 US 310, 316, 66 
se t 154, 158, 90 LEd. 95 (1945)) 

Since the jurisdictional requirements are 
satisfied, the remauung issues, m the lan
guage of the All Wnts Aci, are whether 
the district court's order was. "necessary or 
appropriate" to the nnplementation of the 
Consent Decree, and whether it was na-
posed agreeably "to the usages and pnnci-
ples of law" 28 U.Sa S 1651 (1988), 

The distnet court articulated the need to 
provide access to Yellow FVeigfaf s Clucago 
Ridge terminal m the followmg termr 

[TPie crux of this Consent Decree is-
free, i ^ n and fau- secret ballot elections. 
In order for those elections to be mean-
mgful, the IBT rank and file must be 
given a fair choice of candidates But 

> 

opportumty to challenge the application of the 
decree to it. 

3. We do not mean to imply that these pnor 
ruhngs, all of which relate to affiliates or mem
bers of the IBT, automaucally call for a^tltca-
tion of the Consent Decree to Yellow FreigbL 
See OT. 907 F.2<1 at 280 (extent of the Consem 
Decree's binding effect on nonparties 'an issue 
best resolved in the context of concrete ttupitft 
adjudicated by the district court") 
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die reality of such an electioa is tiiat 
Jncombents may often hold distinct ad-
•̂antages m name reeogmtion, and aeoess 

to members of a loeaL Emptoyera may 
have ̂ ekiped eomfortable relationshq^ 
wiOtk inettmbent IBT officers, and may 
not be anxions for new, and perhaps 
more assertive anion representatives. 
As a result, juiis&tion over employers 
bueh as YeOow Freii^ may be necessary 
I n aid of this Gomtfa junsdiction.'* 
•'As an additional matter, the Inde
pendent AdmsuBtrator reasoned that em
ployers sudi as YeDow FVeight "have the 
power, if not restramed,. to subvert the 

was subjected to a consent decree to which 
itwaanotaparty We have abeady reject
ed that daim, bowevara and therefore turn 
our attentioD to the particular prooednrcs 
that have been appBed bereb in a^in&atr 
bg Ydlow Fkeightfaelafaned entttkmeat to 
bar OemeBt and MeGbnii from tlie Cfaiea-
go Ridge tanninaL - n •> —1\ 

Ydbw FVeigfatfs positiaa has been eon-
sidend by both the ElectioB' OfSeer and 
tike Bid^endent Administrator, and re
viewed, now, hy two federal eonrts. The 
Election OtBeer, a former general counsel 
of the Umted Mine Woiktts, inspected both 
sites at issue, scented submissions from 
A j • » . . • . . 

, electoral process . ." were they to bar « ^ue, accepted submissions from 
IBT members from exerosmg their right P*'****. letter opmions that ad-
to campaign on employers'premises . *eMed the factual and le«al contentions of 
Second, the Independent Administrator 

dressed the fsetnal and legal contentions of 
^ ^ . , the parties, and decided the controversy 

r " r » w " ' " ' P T " * ^ r * " ^ ' l e g a ^ a e Detrort termmal m fiivor of 
found that non-empk»yee IBT members v ' t T ^ L r * ! . * uv —u -.1 «— 
have a hmrted ' y e U t m g nghr of ac- JeDow fteighl, although ndmg a g ^ t 
'cess to non-emiSoyer premis^ as guai- ^^^J"' regu^ the (3u<aigo 
anteedbytheLLniS^Rela^ons ^ f f f ^ ^ ' S S l l ^ 
Act,CNLRA")29U5.C { 158(aXl). and »'°™«[f«leral4stnctjudgeJieW 
Its subsequent mtemnrtabnn. * heannir at whirl, u - w - -
Its subsequent mterpretations 

UntM State, p. IBT. No 88 (hv 4486 
JNE), sfap op at ft.7, 1991 WL 61065 
(SJ)JfY Apr 8, 1991). 

We agree with tliis sssessment of the 

a heanng at which testmony was presentr 
ed, received prehearmg legal submissions 
from the parties, and solicited posthearmg 
submisskms. He issued a detafled deaskm 
that csrefnOy addressed the legal eontte-

needf<.-h^ted-;cc5;trs;i^:;,^r iz^^s^^^J'j^ 
es where no feasible alternaLve foVcam- of oondnsfcina of law. 
paignmg l̂ y candidates for uuon office is ^tta^ then avaSed itself of da 

We therefore conchide that the right to appeal to the .district court* Tb^ 
distnct court held a heanng, mcorporated 
the record devektped by the IBT trustees at 
v . n — . " «-*»- • • • 

avaOable. 
order on appeal was "necessary or appro-
pnate m aid o f the distnct court's jurSdie-r - - lueuBiinCTcourrsjunsdie- ue record developed by the IBT trustees 
toon over the underiymg htigation mwhidi YeDow Fhiighfa request, and issued 
tne Consent Decree was entenwi a»i in«mn<«n.in». u..^ • the Consent Decree was entered, and turn 
to the issue whether it waA "agreeable to 
the usages and pnnaples of law " 

We first consider whether the procedure 
made available to Yellow Freight to contest 
the asserted access was "agreeable to the 
usages and prmaples of law," beanng m 
mind the mandate of Jfarftn v WtUcs that 
Yellow Freight have its "day m court" on 
theissue. &e490U.S at762,109SCL at 
2184. YeDow FVeigbt contends that It was 
denied "due process," and thereby (aforti-
on) traditional legal protections, because it 
4, Ttroughout these proceeding*, the appeal pro

cedures made avwlable by the Consent Decree 
to the parties thereto have been extended to 
Yellow Frei^it. Any failure tbtu to provide an 

memorandum and order that again ad
dressed the issues tendered by the parties. 
Now, of course, YeDow FVeight has taken 
this appeal, m which tiie customary qipel-
late procedures of federal cnrcuit courts 
have been apphedl Appbeation may be 
made, by oertioran, for further review by 
the Supreme Court 

I t IS difficult to unagme additional or 
different procedures that would accord Yel
low Freight a significantly enhanced oppor
tunity to present its position concemmg 
this controversy Certaaij, furthermore, 

oppoctunitjr to Ydlow Frdfl^ to IMgtfe its 
dMmt would ran afoul of Uartbi. 490 VS. at 
761-«2. 109 SXt: at 2184-U. 
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these procedures are at least generally 
comparable to those provided by tiie NUtA 
for resohitum by the NLRB and fbderal 
courts of unfanr labor practice dauns. 5 M 
genenUy 29 .U.S.C % 160 (1988). We ac
cordingly condudetfaat YeDow FVeight hfB 
been accorded adequate procedural proteft' 
tuna to satsfy the AE Writs Act (y. 
Untied SUUes 9. ST, 941 F.2d 1292,1297-
98 (2d Cir 1991) (procedures ntihied in dis
ciplinary actons pursuant to Consent De
cree satisfy due process). 

Ftirther, the provision of access to the 
Chicago Ridge terminal is certainly, as a 
nibstanttve matter, "agreeable to the us
ages and pnnoples of law" withm the 
meanmg of the AU Writs Act Tliere is a 
thoroughly devdĉ ied body of federal labor 
law regarding thu issue Indeed,, YeDow 
FVeight contends that the menta of the 
osue are definitively addressed by the 
NLRA and consigned thoeby to the exdn-
sive junsdicton of the NLRB We turn to 
that contention. 

NLUB Preemption. 
[2] YeDow Freight contends that the 

conduct at issue m this case is directly 
regulated by sections 7 ^ d 8(aXl) of the 
NLRA. 29 U.Sa M 167 and 168(a)a) 
(1988), and accordmgly that the NLRB has 
exclusive jurisdiction with respect to i t In 
this connection. .Son Diego Butldtng 
Trades Counctl «. Garmon, 859 UJ3 286, 
79 s e t 778. 8 LEd.2d 776 (1969), a case 
mvolvuig attempted state regulation of 
conduct eonstitntmg an NLRA unfair labor 
practice, stated that 'tw]hen an activity is 
arguably subject to(7<H'f8ortfae 
[NLRAl the States as weD as the federal 
courts must defer to the exdusive compe
tence of the [NLRB] if the danger of state 
mterference with national policy is to be 
averted." Id at 245. 79 S Ct at 780 

This rule, however, is not uniformly ap
plied even as to stete regulation. See,e.g, 
Seare Boebuek ^Co.v San Dtego County 
Council of Carpenters, 436 U.S 180, 182 
& 207-08. 98 S Ct 1746. 1749, 1762-68, 56 
.̂J>L2d 209 (1978) (enforcement of state 
•espass laws by state court allowed as to 

'pidcetmg which is arguably—but not defi-
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nitely—foohibited or protected by federal 
law^ Furthermore, where, federal burs 
and pohaes ettier than the KLRA are mipli-
eated, the Garmon rule is frequently 09-
aidered man̂ bcable. ^ee, e.g^ Breintnger 
tt. Sheet Metal.Workers JntJ Ass n 'joeal 
Ui^ iVb, 4 498 U.S. 67, 110 S.Ct~424. 
429-86.' 407 LEd.2d 888 (19^) (distewt 
court had jnrndictton to bear fair represen
tation claim although union'a brnch of 
duty of fas representation might violate 
§ 8(b) of the NLRA); International Bhd. 
tf Botlermakers «. Hardemeair 401 ILS. 
238, 237-39, 91 SCt 609, .̂ 612-14, 28 
LE>L2d 10 (1971) (district court had juris
diction to hear dum that unlawful equl-
sion from''union violated (.'101(a)(5) of Xa-
bor-Hanagement Reporting,and Disdosnre 
Act ^„n.SC I 411(aX5) (1988), aKhou^ 
expubion was arguably an nnfaif~1abor 
practice vroktive of U 8(bKlKAJ and 8(b)(2) 
of NLRA), American Postaf Workers JJn-
wn V United States Postal Semee,'lft$6 
FJ2d 715, 720 (2d Cir 1985) (district court 
and NLRB have' concurrent junsdietiOB 
over suits to enforce labor contracts,' "even 
if the conduct mvohed might entafl an un̂  
tur ]aboe practice"), eert demed, 476 X5JS. 
1046.106 S.Ct 1262,. 89 LEd.2d 572 (1986); 
United States v Boffd, 688 F.2d 919. 981 
(3d Gr 1982) Cm RICO prosecution aDegrag 
mafl fraud predicates and substantive mail 
fimud violations, prohDntion of defendants' 
conduct by { 8 of NLRA would not pre
clude "enforcement of a federal statute 
that mdepeadently- proscribes that eon-
duct"), eert dented, 460 UJS. 1022. 108 
SCt 1272. 76 LEd.2d 494 (1988) Eet^ 
although the appomted officials are duectly 

'lipplymg the NLRA rather than some sepa
rate body o f law, considerationa that we 
have previously recognued with respect to 
the Consent Decree argue compeOmgly for 
a ruhng against exdusive NIRB juris<fic-
tion. 

We have affirmed an mjunction prohibit-
ing aD members and affibates of the IBT 
from mitiating any legal proceedmg relat-
mg to the Consent Decree "râ any court or 
forum m any jurisdiction" (emphasis add
ed) other than the district court from which 
this appeal was taken, IBT. 907 F 2d at 279. 
"as a necessary means of protectmg the 
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district courtfs jonsdictioa over implemeo- indfcated supra, the daimt of Qemwit ahd 
tatkmttf the Consent Decree." a at 280. McGfauiit ior 'aeeen to TeOow fteight^a 
We (Bd 80 W avoid inoonsistait ihterpreta> property t ie parembed vfoa flie provisiaQ 
tibnsof;andJadgmenisregardfaig.tfaeCoih fa Article yiII.aedlos 10(d) of ^EkKOoa 
lent Decree, and also to avoid repetitive Roles" thitC n f ^ o a i A "mOialta^^ 
litigation tliat would dbtoaet tlie govern- members' pi4%xlrting'(^its to .vrt^ttn* 
ment and the cont^^ipo&ited officers^ from peign] '.irtm enQloysrxr IMon pRnlf^ 
fai^ilementa^ of Vt» Gonsttit Decree. 'M M . " fb^ fadgymiwrt Adn&^tiatOT p i ^ 
It^wonld be emnpletefy d&nqrtive to rule erijyeon^ftedtidiprovWaatofavdDeEoth 
that despite tibis anangement, ^ district t̂̂ etSie " t i "â reemsBt 'among W 
eoDzt has no mtiiatHy to address any mat- pioyeta and the IBT, «md any lubatan-
ter arisfaig under the Consent Decree that tive righto of nnien'&enben to *igag6tt 
" ^ ^ i L l I T f ' ^ i ! ' ^ " ^ ^ sucheonductaaeatobBshedbyappHcaMe 
prsctioe under the NLRA.» ,^^« The pertfaient issue on this appeal fi 

As we have stated, "a distnet judge can the content of the "appBeable taw," smee 
legitnnately assert comprehensive control no preexisting ptaetiee er agieement baa 
over complex fattgatKm," ZBTT 90TF.2d at been asserted to be pertinent to this eontzo-
281. and thi^ rale is properly mvoked m ^rsy R>r the reasons that follow, we 
this case. See id., i f . Berger v Heckler, eonchide that the determmation oli sfipeal 
T71 J.2d 1656. 1OT6 n. W (2d Gr 1986) aid not adequately consider the availabihty 

of altern»*» •«* 
/««r«-». ' u r 1986) MA j : -"^^nuMwn on appeal LdS^IJrr* " to S ^ adequately consider the availabihty 

» <»»««t de- 2ff^'»««»ofeonunumcata.gwrth 
cree than the dislnct judge who overaaw ^ f ^ ' ' IMge employees 

condude that the NLRB does not have 
£ l - r . ^ f - f . . « - c o n d u i ' S 

aooordmgiy be remand
ed for reconsideration by the distnet court 

^ ^ . . ^ ^ courtappointed ofGeets. -4 _ > M M w u over ine conduct at , 
issue on this i^peal, and that the distnet Jbe famdmark case in ddi area is NLRB 
court and ite an»faited officm acoordmgly «• Babeock A WUeot Co., 861 U.S. 105,78 
did not enr in addressing I t FbaOy, S.Qt 679,100 LEd. 976 (1956), which rule^ 
requiring strict adherence to the require- that ' 
ments of ft-i—i >-«^- • - [ ^ j ^ empioyer may vahtQy poet his prop̂  

er^ agamat nonenqiloyee &tribution of 
union bt»atore if reasonable efforts by 
the union thronj^ other available dian-
nels of communication will enable it to 
reach the employee with its message and 
if the employer's notwe or order does not 
ducnminate agamst the uuon by allow
ing other distribution. 

/d at 112, 76 S.Ct at 684. 
Explammg the balance to be struck, the 

Covart went on to say 

on appeal The Election OfBcer. the Indepen
dent Administrator, and the diarlct court aO 
addresied the merits, and YeDow F r e i ^ made 
dear that it contested those nilings. Yellow 
Freight placed its primary empfauis in the dis
trict court upon other argumeots, however, in 
view of the oourt̂ s exjnessed desires concerning 
the issues to be addressed at the hearing that 
resuhed in the niUng on appeal 

^ .._«»Eub« ui ute require* 
mente of federal faibor law m the enforce
ment of the Consent Decree, see t f ^ t i , we 
preclude that Interference with national 
poBe/* that was Uie focal conoem m Gar-
man. S M 859 UJS at 245. 79 S Ct at 779 
a ITieMerttt. 

[S] Finally, Yellow fVeight contends 
that the substantive determmation made by 
the Election Officer as to the Oucago 
Ridge terminal, and affirmed by the Inde
pendent Admmistrator and the distnet 
court, IS moorrect as a matter of law* As 

9. As Judge Winter's dissent suggests, the nor
mally glacial pace of NLRB proceedings regard
ing unfair labor practice is ID suited to the 
regulation of ongtring IBT elections envisioned 
by the Consent Decree. Our Junsdicdooal rul
ing, however. Is not premised upon this oonsid-
eradoo. 

t. We are unpetsuaded by the argument of coun
sel for dement and McGlnnis that Yellow 
Freight has waived lis right tt> contest the menu 
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l b s IS not a problem of always opn 
or always dosed doors for union orga
nization on company property Orga
nization rigfata are granted to workers by 
the same authonty, the National Govom-
meot, that preserves proper^ rights. 
Aeoommodation between the two must 
be obtamed with as little destructkm of 
one as is consistent with the mamtenanoe 
o f the other llie empkiyer may not 
affirmatively mterfen with organiatioD: 
the union may not always insist tiiat tlie 
employer aid organization. But when 
the tnaeeeestMtty of employees maket 
tneffeettve the reamnable attempts 6y 
nonemployees to eommunteate with 
them through the usual channels, the 
nght to exclude from proper^ has been 
required to yield to the extent needed to 
pernut commumcation of mformation on 
tlie nght to organize. 

Id. (emphasis added) 
^^abeock and TPtfeor-invoIved efforto by 
^ ^ B o n s to organize the pertinent employees, 
^Rther than mtraunion elections. 5^ u l at 

106, 76 S Ct at 679 The issue, however, 
was whether the employers bad violated 
section 8(aXl) of the NLRA, 29 U.SC 
f 168(aXl) 0988), by nnpedmg then- em
ployees' section 7 "nght to self-organiza-
twn." 29 U.S.& i 157 (1988). It has smce 
been made clear that mtraunion campaign
mg activities unphcate empkqrees' section 7 
nght "to form, jom, or assist labor orga
nizations," or to "refnun" therefrom, uL. 
and that unlawful interference with that 
nght IS also a section 8(aXl) unfaur labor 
practice. See NLRB v. Magnavox Co., 415 
U.S. 822. 824. 94 s e t 1099. 1101. 39 
L.Ed.2d 358 (1974). Distrtet Lodge 91. Inti 
Ats'n o/Machtntsts «L NLRB, 814 F2d 
876, 879 (2d Cir 1987) 

Babeock and Wtleox ruled that "if the 
k>cation of a plant and the favmg quarters 
of the employees place the employees be
yond the readi of reasonable umon efforts 
to communicate with them, the empkiyer 
must aDow the union to approach his em-
^kiyees on his proper^ " 851 U.S. at 118, 

Hie Election OfRoet't letter opinion regaiding 
Chicago Ridge observed tliat YeOow Fmgltt ha« 
pennitied some solicitation during the Chnst-
mas season by United Way in one of the areas 

76 act. at 686. On the otfaer̂ handr the 
NLRA "does not require Uiat tibe enqdoyar 
permit the use of ito fadbties for.organmp 
tkm when otiier means are readily avafl-
able." at 114, 76 S.Ct at 685. As the 

has summarized. j . - -
Babeoek tiius holds that where persona 
other than employees of an aq^ktyer 
ttiat owns 01 controls the property fa 
question are concerned, "alternative 

^ means" must always be eonstdered. a 
property owner who has closed his prop-
erty to nonemployee con)munications» m 
a nondiscnmmatory basis,̂  cannot be 
quired to grant access whero reasonable 
alternative means exist but m tlifr ab
sence of such means the pn îerty^ n i^ t 
must yiekl to the extent necessary to 
permit the organizers to communicate 
with the employees. ' 

Jean Country, 291 N LR3 11, 12 0988) 
(emphasis partiaDy added) '> 
,We have most recently considered tfus 

issue m National Martttme Union' v. 
NLRB, 867 F.2d 767 (2d Cir 1989). whm 
we affirmed an NLRB determination that 
an employe had not committed an unfair 
labor practice by barring union organizes 
from ito boato because "the record [was] 
inadequate to establish that home nsito 
were unreasonable," and tlie union "had 
the burden of provmg that alternative 
means of communication were unreason
able." 867 F.2dat776 We note that the 
Supreme Court wiD revisit this area m the 
eommg term, having granted certwran in 
Uehmext Inc. v NLRB. 914 F 2d 318 (Ist 

Cir 1990), cert granted, — US. . I l l 
s e t 1305, l i s LEd.2d 240 (1991) 

The problem with the determination on 
iqipeal here ts that virtually no- eonsidera; 
tun was given to alternative ways of com-
mnnicatug with the Chicagg; Ridge employ
ees of YeUow Freight avray from the job-
site. Both the Election Officer and the 
Independent Administrator recognized m 
genoral terms the need to consider attema-
tive means of communication, but speafie 

ahemauvely ordered to be made available to 
Clement and McGinnis, but the issue of disarim-
inatoiy access was not otherwise pursued. 
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- " ' km. In fact, Congress has designated'ez-
fi th regard' to' (0, the meanuig'of tfie c^os^ procedures for the' at^dieatioB of 
isent Decree, Artide Vm, Sectkm '10(d). ™ ^ bborpnetice daons.-' I knowof no 
•vides that *Vo r̂estrictions be jilaced 
tn candidates' or̂ members' preexisting 
hti to solicit̂  support, distribute leaflets 
bterature . ' . o r engage m general adiv-
4 im emphqrtf or union prenuses." Ghr-

this language its ordmary meaning in 
i present oontezt, there is no bass for 
idbg that TeOow Freight violated its 
ms. The wordŝ  "pre-ensting rights" 
em no more than a reference to rights of 

laborpnetice < 
ttieory under wludi the TBI and the 
government had the power, essentiaOy Ug-
islaliw in nature, to 'ovennde Congress's 
expUdt dhredion that Oemoii and McGm
nis file their'nnfur labor practice 'diarges 
wi& the NLRB ' - - -

}Sot surpnsmgly, I also^ not agree that 
the IBT and the government had the power 
to erase'YeDow Ffeigb\fa right to,htigate 
the unfair labor practice charges, before the 

cess previously recognized by employers NLRB ^ Nor do I agree that sDowmg: the 
rough contract "or past practice or de-
eed by enforcement orders of the Nation-
Labor Rekfaons, Board ("NLRB") This 

lading accords wfth the language used m 
le Consent Decree and hmifs the rights of 
»e88 conferred by the Decree to rights 
ijoyed by the IBT that the IBT may law-
lOy confer upon IBT members' How-
m^kider that readmg, YeDow ^ i g h t 
dHl̂ iolate' the Consent DecrecL, YeDow 
reighfs no-soliataiion rule was'm effect 
hen the Consent Decree was signed, 
iement and McGinnis thas had no pre
dating right of access to YeDow Freight's 
lemises. 

However, with regard to 00, my eol-
•gues read the language differently, 
used upon the Administrator's mterpreta-
(« of the words "preexistmg rights" as 
tduding "aO substantive rights of union 
tembers . . under esteblished law " Un-
er this readmg, the Decree purports to 
est jurisdiction m the Admmistrator to 
diudicate nonemployees' claims of access 
> YeDow FVeighf s premises under the 
ILRA-
Putbng aside the AU Wnts Act for the 

loment, it is a mystery to me where IBT 
nd the government found the authority to 
mpower the Administrator to adjudicate 
Jifair labor practice charges mvoWmg non-
tart^ to the Decree. This issue a not 
t | ^ ^ addressed m my coDeagues' opm-

I do not mean to suggest that a bright line 
defines the 'pre<xistlng n^ i t ^ incorporated by 
the Consent Decree. Indeed. I can imagine a 

IBT and the government to aocomphsh this 
legislative act was 'not a denial of due 
procesŝ  to YeDow FVeight YeDow Freight 
did have heann^ on the unfair labor prac
tice charges'before '̂the Administrator and 
the ' ^ t n c t court liowever, YeDow 
Freight was not accorded due proons when 
the Consent Decr^ deprived it of the nght 
to litigate unfair hbor practice chargeŝ be-
fore,&e NLRB rather than before j^e 'Ad
mmistrator. YeDow, FrNg£t hak neither 
notice jior a.heanag m the RICO proceed̂  
mg~a8 to the potential toes of ita nghts 
under federal law.' If the IBT and the 
government had the power to aase YeDow 
Fre i^s nghto, then ,YeDow Freight 
should have been made a party defendant 
hi the RICO action and aDowed to htigate 
to final judgment the issue of whether the 
kiss of such, rights could be granted aŝ  
rebel . 

m 
This bnngs me to Qd}, namely, the AD 

Wnts Act issue. I agree with my col
leagues that In contrast to the (}onsent 
Decree, the AD Wnts Act may confer juris
diction over third parties where necessary 
to unplement otherwise vahd provisions of 
the Decree. My coDeagues reason that the 
proceedmgs agamst YeDow FVeight are 
necessary to avoid mconsistent mterpreto-
tions of that Decree. If the Oinsent De
cree merely mcorporates pertment provi
sions of the NLRA, however, then the only 

host of definitional problems ansing from the 
provision. Such pn^lenis, however, are not a 
reason to give the Decree an expansive reading. 
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ineonsntenaes that might ansa would be 
between the Administratoar's bterparcta-
tions of the NLRA^and the NUtB'a int»^ 
pretafaons of tiie same itatnte, Theacfn. 
hensxm that the Adnumstastoar may Os-

Oatm « ZBT, 907 F.2d 277 (Id Or JS 
held that local unions, who w«ee not pat 
to'the Ctaaent Decree bat an eoo^ 
M e s oi tfae IBT, hM̂  to Btpta*^ 

— — •—/ - iiuy^iitw ^ meaa^'bf oas u n 
agree with the N U t B u to the meanmg of Decwa'fci fee ̂ Soadieni D i r t i i i t ' ^ i 
the NLRA, and the tacit but yet bexondJe YoA ' lU^ tiiigaUij,ii!SSi^ 
asaumptoon that the Admmistntor's view afcm Ifcali i c i ^ 3 
should prevail, merely highligfat the fllegiti-' omrfng th^Safa f f of tfie 

vestmgtteAAnmistntorwithjmtisdidion iTafedenaatifait^iudiaatfieNLRA: 
over unfair labor prectoees. I ^ goes with- Toidtgn aJb^n^^Ys^S^^ 
out saymff that the iaWnlaAe^do«i»«t f S ^ f T ^ ^ ^ ^ ^ ^ ^ ' ^ 

I r 

un&tr labor practices. 
. however,'my coDesguM* discussion of 
tiie preemption issue nnpbes that the Con
sent Decree created mdependent ni^ta of 
access, t.&, not based on the NIHA, by 
IBT candidateŝ  to enq l̂oyers'' pAiperty 
Theor discussion of the preemption issue 
relies exdusivdy aa cases m whidi daona 
based on other bodies of law. Ag^ common 
law trespass claims or "where federal laws 
and policies odier than the NLRA are nnp^ 
cated," overlap unfair Ubor praetioe dafans 
and are validly adjudieated by tribunals' 
other tiian the NLRB Those cases are 
neither analogous nor relevant to tlw in
stant matter unless tiie Omsent Decree is 
viewed as creating a new body of law to be parxm wno were aeteooama • a an 
enforced by thud parber agamst other j , , ^ aecoritieB litigatbn. '^e'dtaii) 
third partoes for purposes of the IBT dee- order to effectuate a aetUemeiit ac 
tion, another legislative act the IBT and the . . -
government had no power to aooompDsh. 
Moreover, in their discussion of the AD 
Writs Act, &ey emphasize the "pubbc m-
tereaf' m democratizmg the IBT and purg
ing it of orgioized crime mfiuence. Agam, 
this nnplies that the Decree embodies legal 
commands beyond those found m present 
labor law Whatever the unphcations'of 
the opmion, however, the content of these 
new legal commands is not speOed out 
Indeed, the Administrator's view of ha 
powen was bmited to enforcmg "substan
tive nghto under ettabltshed law," (em
phasis added), and my colleagues purport 
to apply only standanls derived from the 
NLRA. 

ooosent decree eiiuffed fa tlw 
tnct, mil rated condemnation prueet 
state coux^ Subeequentiy, ' ^ [ ^ 
owoeiB brought actions fa state <«»j»-
mvaDdate the proposed eond^tv^ 
We affirmed an order ErectingWG^ 
remove the atete court actions. Ourpn 
pd eonoem was agafa toe effeetdf i K 
sistent jodgmenta with neftetja^ 
meanfag of a consent deerea. .iTaee 
concern was the feat that the Oar 0^ ^ 
ecs wmild not vigorous^ ̂ en f t tfia^fa^ 
dstkoprbeeefiogs. fba3tr;hAr^ 
win^Onited CotjKtrntion, TTOnaVB 
(5r 1985), vre upheld an iqjnnetk» p x ^ 
ing states from filmg dvfl aeti i agai 
parties who were defoidairi^ fa a 

fa wfakh the phmtifb had waived^ 
state Uw dafans and to ensine ^uj^ina 
could not disrupt the agree-Mnt 
mg claims derivative of the settled am 
& e » 4 a t 8 S f t ^ ' " ' ^ ' f " ' * 

By contrast, the proceedmg agan^j 
faw Freight has nothmg to de"*!^^ 
the nsk of moonsistent deouons coMe 
mg the meaning of the Consen^^^g 
eoDusive adiona by a parly to tfaeDKr 
or a need to avoid denvî ive,' ~ 

I know of no precedent for this eipan-
sive use of the AD Writs Act UntUd 

actions that would unravd a dasT 
setUement ' 

I bebeve that Clement and Meg 
should have been required to f3e w 
labor practice charges with thejiP* 
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ro i l TMI 

sscoNo cmcuiT 

At a st«t«d ttt» of thm tmit«d Statat Court of Appoals for tho 
Soeend C i r c u i t , hold «t tho Unitod Statoo Ceurthouso, i n tho City of 
Nov YorXy on tho 31s t D«c«nib«r oj^, 
thousand nino hundrod and n i n « t y - o n e . 

DSA 
PLAIMTZFF-APPBLLBE/ 
V . 

ZBT 
DEPENDANTS 

DOCKET NOXBER 91-6096 

DEC ^ 199t 

b rohoarlng containing a ouggootioTlBSat tho action 
s t s T ^ ^ C ^ ' ^ ^ • ^ ^ A P P E L L A N T YELLOW FREIGHT 

trpon eoBsidontiea by th t panal that heard tha appaal, i t i s 
ordarad that said p a t i t i o a for rahaariag i s otiiZBO* 



I 4 > 

1 
2 
3 

4 
5 
6 
7 
8 
9 

10 
11 

12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 

UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 

No. 1839 — August Term, 1990 
(Argued: July 22, 1991 Decided: October 29, 1991) 

Docket No. 91-6096 
Amended: February 14, 1992 

UNITED STATES OF AMERICA, 
Plaintiff-Appellee. 

- V . 

INTERNATIONAL BROTHERHOOD OF TEAMSTERS, CHAUFFEURS, WAREHOUSEMEN AND 
HELPERS OF AMERICA, AFL-CIO; THE COMMISSION OF LA COSA NOSTRA; 
ANTHONY SALERNO, also known as Fat Tony; MATTHEW lANNIELLO, also 
known as Matty the Horse; NUNZIO PROVENZANO, also Known as Nunzi 
Pro; ANTHONY CORALLO, also known as Tony Ducks; SALVATORE SANTORO, 
also luiown as Tom Mix; CHRISTOPHER FURNARI, SR., also known as 
C h r i s t i e Tick; FRANK MANZO; CARMINE PERSICO, also kno%m as Junior, 
also known as The Snake; 6ENNAR0 LANGELLA, also known as Gerry Lang; 
PHILIP RASTELLI, also known as Rusty; NICHOLAS MARANGELLO, also 
Icnown as Nicky Glasses; JOSEPH MASSING, also known as Joey Messina; 
ANTHONY FICAROTTA, also known as Figgy; EUGENE BOFFA, SR.,; FRANCIS 
SHEERAN; MILTON ROCKMAN, also known as Maishe; JOHN TRONOLONE, also 
known as Peanuts; JOSEPH JOHN AIUPPA, also Icnown as Joey O'Brien, 
also Icnown as Joe Doves, also known as Joey Aiuppa; JOHN PHILLIP 
CERONE, also known as Jacki e the Lackie, also known as Jackie 
Cerone; JOSEPH LOMBARDO, ALSO KNOWN AS Joey the Clown; ANGELO 
LAPIETRA, also known as The Nutcracker; FRANK BALISTRIERI, also 
known as Mr. B; CARL ANGELO DELUNA, also known as Toughy; CARL 
CIVELLA, also known as Corky; ANTHONY THOMAS CIVELLA, also known as 
Tony Ripe; GENERAL EXECUTIVE BOARD, INTERNATIONAL BROTHERHOOD OF 
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1 PRESSER, General President; WELDON MATHIS, General Secretary-
2 Treasurer; JOSEPH TREROTOIA, also known as Joe T, F i r s t Vice 
3 President; ROBERT HOLMES, SR., Second Vice President; WILLIAM J . 
4 MCCARTHY, Third Vice President; JOSEPH W. MORGAN, Fourth Vice 
5 President; EDWARD M. LAWSON, F i f t h Vice President; ARNOLD 
6 WEINMEISTER, Sixth Vice President; JOHN H. CLEVELAND, Seventh Vice 
7 President; MAURICE R. SCHURR, Eight Vice President; DONALD PETERS, 
8 Ninth Vice President; WALTER J . SHEA, Tenth Vice President; HAROLD 
9 FRIEDMAN, Eleventh Vice President; JACK D. COX, Twelfth Vice 

10 President; DON L. WEST, Thirteenth Vice President; MICHAEL J . RILEY, 
11 Fourteenth Vice President, THEODORE COZZA, Fifteenth Vice President; 
12 DANIEL LIGUROTIS, Sixteenth Vice President; and SALVATORE 
13 PROVENZANO, also known as Sammy Pro, Former Vice President, 
14 II Defendants. 

15 
16 

YELLOW FREIGHT SYSTEMS, INC. 
Appellant. 

17 

18 B e f o r e : 
19 WINTER, ALTIMARI, and MAHONEY, 
20 II C i r c u i t Judges. 

21 

22 11 Appeal from an order of the United States D i s t r i c t Court for 
23 II the Southern D i s t r i c t of New York, David N. Edelstein, Judge. 
24 II entered April 3, 1991 t h a t affirmed a determination of the 
25 II Independent Administrator under a certain consent decree rel a t i n g 
26 II to the International Brotherhood of Teamsters, Chauffeurs, 
27 II Warehousemen and Helpers of America, AFL-CIO, granting non-employee 
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union members access to premises of Yellow Freight Systems, Inc. to 
campaign for union o f f i c e , and denied the application of Yellow 
Freight Systems, Inc. f or declaratory and injunctive r e l i e f from 
that determination. 

Vacated and remanded. Judge Winter dissents i n a separate 
opinion. 

—— *-
JAY G. SWARDENSKI, Chicago, I l l i n o i s 

(Larry G. Hall, Kirk D. Messmer, 
Patrick W. Kocian, Matkov, 
Salzman, Madoff & Giinn, Chicago, 
I l l i n o i s , of counsel), for 
Appellant. 

JAMES L. COTT, Assistant United 
States Attorney for the Southern 
D i s t r i c t of New York, New York, 
New York (Otto G. Obermaier, 
United States Attorney for the 
Southern D i s t r i c t of New York, 
Edward T. Ferguson, I I I , 
Assistant United States Attorney 
for the Southern D i s t r i c t of New 
York, New York, New York, of 
counsel), £Q£ P l a i n t i f f -
Appelle^. 
Paul Alan Levy, Alan B. 
Morrison, Public C i t i z e n 
L i t i g a t i o n Group, Washington, 
D.C., for Protestors Patrick N. 
Clement and Robert McGinnis. 
Barbara J . Hillman, Gilbert A. 
Cornfield, Cornfield and 
Feldman, Chicago, I l l i n o i s , for 
Election Officer Michael H. 
Holland. 



1 MAHONEY, C i r c u i t Judget 
2 Appellant Yellow Freight Systems, Inc. ("Yellow Freight") 
3 appeals from an order of the United States D i s t r i c t Court for the 
4 Southern D i s t r i c t of New York, David N. Edelstein, Judge. entered 
5 April 3, 1991. That order affirmed a determination of o f f i c e r s 
6 appointed pursuant to a ce r t a i n consent decree (the "Consent 
7 Decree") r e l a t i n g to the a f f a i r s of defendant International 
8 Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
9 America, AFL-CIO (the "IBT") that granted nonemployee members of the 

10 IBT access to premises of Yellow Freight to campaign for union 
11 office, and denied Yellow Freight's application for declaratory and 
12 injunctive r e l i e f from that determination. Yellow Freight seeks to 
13 enforce a "no s o l i c i t a t i o n " r u l e by barring nonemployee union 
14 members from campaigning for union o f f i c e on i t s property. The 
15 d i s t r i c t court upheld the appointed o f f i c e r s ' determination denying 
16 effect to Yellow Freight's rule. 
17 we conclude that the d i s t r i c t court was e n t i t l e d to exercise 
18 j u r i s d i c t i o n over Yellow Freight pursuant to the A l l Writs Act, 28 
19 U.S.C. § 1651 (1988), and was not preempted from that j u r i s d i c t i o n 
20 by the authority of the National Labor Relations Board (the "NLRB") 
21 to determine issues concerning u n f a i r labor practices under the 
22 National Labor Relations Act (the "NLRA"), 29 U.S.C. §§ 151-169 
23 (1988). We also conclude, however, that the d i s t r i c t court and i t s 
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appointed o f f i c e r s did not adequately consider the a v a i l a b i l i t y of 
alternate means by which the barred IBT campaigners might 
communicate with employees of Yellow Freight who are members of the 
IBT. 

We accordingly vacate and remand. 
Background 

This appeal a r i s e s from an ongoing effort of the United States 
government to r i d the IBT of organized crime influence. To that 
end, the United States commenced t h i s l i t i g a t i o n m the United 
States D i s t r i c t Court for the Southern D i s t r i c t of New York on June 
28, 1988 pursuant to the Racketeer Influenced and Corrupt 
Organizations Act of 1970 ("RICO"), 18 U.S.C.A. §§ 1961-1968 (1984 
& Supp. 1991), and the Consent Decree was entered on March 14, 1989. 

The Consent Decree has generated considerable l i t i g a t i o n m 
the Southern D i s t r i c t and i n t h i s court. As we summarized i t s 
provisions in one of those p r i o r cases: 

Under the Consent Decree, three court o f f i c e r s 
are appointed to oversee certain aspects of 
the a f f a i r s of the IBT: an Election Officer, 
an Investigations O f f i c e r and an [Independent] 
Administrator. The E l e c t i o n Officer i s to 
supervise the 1991 e l e c t i o n of IBT o f f i c e r s . 
The Investigations O f f i c e r i s granted 
authority to investigate corruption and 
prosecute d i s c i p l i n a r y charges against any 
o f f i c e r , member or employee of the IBT or any 
of I t s a f f i l i a t e s . The [Independent] 
Administrator oversees the implementation of 
the remedial provisions of the Consent Decree. 
For example, the [Independent] Administrator 
s i t s as an impartial decisionmaker in 
d i s c i p l i n a r y cases brought by the 
Investigations O f f i c e r , conducts the 
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d i s c i p l i n a r y hearings and decides them. The 
[Independent] Administrator may also apply to 
the d i s t r i c t court to f a c i l i t a t e 
implementation of the Consent Decree, and the 
other p a r t i e s to the Decree may make such 
applications as w e l l . Furthermore, the 
d i s t r i c t court i s vested with "exclusive 
j u r i s d i c t i o n " to decide any issues r e l a t i n g 
to the actions or authority of the 
[Independent] Administrator. And the IBT 
Constitution i s amended to incorporate and 
conform with a l l of the terms of the Consent 
Decree. 

United States v. IBT. 905 F.2d 610, 613 (2d Cir. 1990). 
The f a i r and open conduct of the 1991 IBT election i s a 

central purpose of the Consent Decree. The election encompasses 
three phases: (1) the rank-and-file secret b a l l o t election of 
delegates to the 1991 IBT convention; (2) the election of trustees 
and nomination of national and regional o f f i c e r s at that convention; 
and (3) the subsequent rank-and-file secret b a l l o t election of 
national and regional o f f i c e r s . The dispute at issue in t h i s case 
a r i s e s from campaign a c t i v i t i e s occurring in the i n i t i a l (delegate 
selection) phase of the 1991 election, but has s i g n i f i c a n t 
implications for the t h i r d ( e l e c t i o n of national and regional 
o f f i c e r s ) phase which i s now i n process. 

Yellow Freight, many of whose employees are IBT members, has 
the following company policy: 

There s h a l l be no d i s t r i b u t i o n of l i t e r a t u r e 
or s o l i c i t a t i o n by non-employees in working 
or non-working areas during working or non-
working times. In other words, non-employees 
are not allowed on company property for the 
purpose of d i s t r i b u t i n g l i t e r a t u r e or 
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s o l i c i t i n g . 
This appeal involves two incidents a t Yellow Freight 

f a c i l i t i e s challenging that policy. The f i r s t occurred in Chicago 
Ridge, I l l i n o i s . The second occurred i n Detroit, Michigan. In 
October 1990, two IBT members who are not Yellow Freight employees, 
Patrick N. Clement and Robert McGinnis, entered an unfenced parking 
l o t at the Chicago Ridge f a c i l i t y . They were candidates for 
delegate from IBT Local 710 to the 1991 IBT convention. Yellow 
Freight o f f i c i a l s asked them to leave and summoned the police, who 
also asked the men to leave, which they eventually did. They moved 
to a public sidewalk nearby and continued campaigning. In December 
1990, two IBT members who also are not Yellow Freight employees, 
Michael Hewer and James McTaggart, campaigned for union office at 
the employee walk-through gate at the Detroit f a c i l i t y . They were 
required to leave Yellow Freight's premises by Yellow Freight 
security personnel. 

McGinnis, Clement, and Hewer f i l e d protests with the Election 
Officer, alleging that t h e i r exclusion by Yellow Freight violated 
IBT election rules promulgated pursuant to the Consent Decree (the 
"Election Rules"). See United States v. IBT. 931 F.2d 177, 184-90 
(2d C i r . 1991)(approving Election Rules with modification). 
Following separate investigations i n Chicago Ridge and Detroit, the 
Election Officer issued two opinions. The f i r s t , dealing with tne 
Clement/McGinnis protest, determined that Yellow Freight's policy 
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1 violated the Election Rules by completely barring Clement and 
2 McGinnis from the Chicago Ridge f a c i l i t y , because campaigning on the 
3 nearest public sidewalk would provide no meaningful access to the 
4 IBT drivers employed by Yellow Freight. The Election Officer 
5 therefore required limited access for Clement and McGinnis to Yellow 
6 Freight's property eithe r a t a parking l o t across the s t r e e t from 
7 Yellow Freight's terminal f a c i l i t i e s or at an open area outside the 
8 terminal building, at Yellow Freight's option. The Election Officer 
9 upheld Yellow Freight's exclusion of Hewer from the Detroit 

10 f a c i l i t y , however, finding that Hewer could campaign e f f e c t i v e l y 
11 from a public sidewalk and grassy area adjacent to that f a c i l i t y . 
12 In making both determinations, the Elec t i o n Officer r e s t r i c t e d his 
13 consideration of the a v a i l a b i l i t y of alternative means of 
14 communication with employees of Yellow Freight to those available 
15 at the Chicago Ridge and Detroit terminals. 
16 Yellow Freight appealed the determination regarding Clement 
17 and McGinnis to the Independent Administrator, and Hewer appealed 
18 the determination adverse to him. The Administrator affirmed both 
19 rulings.* In doing so, he invoked A r t i c l e V I I I , section 10(d) of 
20 the Election Rules, which provides that "no r e s t r i c t i o n s s h a l l be 
21 placed upon candidates' or members' pre-existing rights to s o l i c i t 
22 support, d i s t r i b u t e l e a f l e t s or l i t e r a t u r e , . . . or engage in 
23 similar a c t i v i t i e s on employer or Union premises," as well as 
24 A r t i c l e XI, section 2, which includes among the remedies available 



1 to the Election O f f i c e r i n resolving a protest: "requiring or 
2 limiting access." The Administrator reasoned: "In general, the 
3 'pre-existing rights' to engage i n campaign a c t i v i t y include any 
4 past practice or agreement among employers and the IBT, or i t s 
5 members, which allows for such campaign a c t i v i t y , and any 
6 substantive rights of union members to engage i n such conduct as 
7 established by applicedsle law." 
8 The Administrator found such a right of access for union 
9 campaign a c t i v i t y under applicable federal labor law. He further 

10 affirmed the rulings of the Elec t i o n Officer that adequate 
11 alternative means of communication were available to Hewer at the 
12 Detroit f a c i l i t y , but not to Clement and McGmnis at the Chicago 
13 terminal. In affirming the l a t t e r ruling, the Administrator 
14 considered almost exclusively a l t e r n a t i v e campaigning f e a s i b i l i t i e s 
15 at the Chicago Ridge terminal, except for the following conclusory 
16 statement: "the complainants did not have a reasonable alternative 
17 means of communication off company property with IBT members at th i s 
18 f a c i l i t y . " 
19 Yellow Freight made additional arguments to the Independent 
20 Administrator, and i n a subsequent appeal to the d i s t r i c t court, 
21 which p a r a l l e l those pressed on t h i s appeal. The d i s t r i c t court 
22 affirmed the determination of the Administrator, and accordingly 
2 3 denied Yellow Freight's application for declaratory and injunctive 
24 r e l i e f directed against that determination. 
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This appeal followed. 
Discussion 

Yellow Freight tenders four arguments on appeal; 
(1) the Consent Decree cannot v a l i d l y be 

applied or enforced against Yellow 
Freight pursuant to e i t h e r the A l l Writs 
Act or any other asseirted authority, 
because Yellow Freight i s not a party to 
the Consent Decree; 

(2) the Independent Administrator, the 
Election Officer, and the d i s t r i c t court 
are denied j u r i s d i c t i o n over Yellow 
Freight by the NLRA, which vests 
exclusive j u r i s d i c t i o n over the conduct 
at issue i n the NLRB; 

(3) even assuming j u r i s d i c t i o n , the 
determination herein i s not m accordance 
with law; and 

(4) Yellow Freight should be awarded 
injunctive r e l i e f against any further 
exercise of authority over i t by the 
Independent Administrator or Election 
Officer. 

We address each in turn. 
A. The Enforcement of the Consent Decree against Yellow Freight. 

The d i s t r i c t court premised i t s assertion of authority over 
Yellow Freight upon the A l l Writs Act, which provides m pertinent 
part: 

The Supreme Court and a l l courts 
established by Act of Congress may issue a l l 
writs necessary or appropriate i n aid of th e i r 
respective j u r i s d i c t i o n s and agreeable to the 
usages and principles of law. 

28 U.S.C. § 1651(a)(1988). 
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As the Supreme Court has stated: 
The power conferred by the Act extends, 

under appropriate circumstances, to persons 
who, though not parti e s to the o r i g i n a l action 
or engaged i n tnrongdoing, are i n a position 
to frustrate the implementation of a court 
order or the proper administration of j u s t i c e , 
and encompasses even those who have not taken 
any affirmative action to hinder j u s t i c e . 

United States v. New York T e l . Co.. 434 U.S. 159, 174 (1977) 
(c i t a t i o n s omitted); see also Yonkers Racing Corp. v. City of 
Yonkers. 858 F.2d 855, 863 (2d C i r . 1988), cert, denied. 489 U.S. 
1077 (1989); Bemaroin v. Malcolm. 803 F.2d 46, 53 (2d C i r . 1986), 
cert, denied. 480 U.S. 910, (1987); In re Baldwin-United Corp.. 770 
F.2d 328, 338 (2d C i r . 1985). 

Despite t h i s authority. Yellow Freight contends that the 
Consent Decree cannot be enforced against i t because Yellow Freight 
i s not a party to the Consent Decree. Yellow Freight c i t e s , in 
support of t h i s view, our recent statement that: 

I t i s true that, for purposes of i n t e r 
pretation, a consent decree i s treated as a 
contract among the s e t t l i n g p a r t i e s , 
F i r e f i g h t e r s v. Citv of Cleveland. 478 U.S. 
501, 106 S. Ct. 3063, 92 L.Ed.2d 405 (1986), 
and that the terms of a consent decree cannot 
be enforced against those who are not p a r t i e s 
to the settlement. Martin v. Wilks. 490 U.S. 
755, 109 S. Ct. 2180, 104 L.Ed.2d 835 (1989). 

IBT. 931 F.2d at 185. 

We proceeded immediately to acknowledge, however, that "there 
are several exceptions to t h i s general r u l e , " i d . , and invoked one 
of those exceptions to impose upon IBT a f f i l i a t e s , not parties to 
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the Consent Decree, the e l e c t i o n r u l e s promulgated pursuant to the 
Consent Decree. See i d . at 187. We have previously subjected other 
nonparties to the Consent Decree, SSS. United States v. IBT. 907 F.2d 
277, 279-80 (2d C i r . 1990); IBT. 905 F.2d at 613 (2d C i r . 1990), in 
the former case invoking the A l l Writs Act to affirm an order 
rest r a i n i n g a l l members and a f f i l i a t e s of the IBT from " f i l i n g or 
taking any legal action that challenges, impedes, seeks review of 
or r e l i e f from, or seeks to prevent or delay any act of [the court-
appointed o f f i c e r s ] in any court or forum m any j u r i s d i c t i o n except 
[the Southern D i s t r i c t of New York]." 907 F.2d at 279. This case, 
m any event, does not require us to determine whether the Consent 
Decree, of i t s own force, applies to Yellow Freight. Rather, the 
issue here i s whether the A l l Writs Act authorized the d i s t r i c t 
court and the o f f i c i a l s acting pursuant to i t s authority to issue 
the order requiring Yellow Freight to permit campaigning on i t s 
property. 

Nor I S i t the case that Martin v. Wilks. 490 U.S. 755 (1989), 
upon which Yellow Freight heavily r e l i e s , precludes the use of the 
A l l Writs Act against Yellow Freight. In Martin^ white firemen sued 
the City of Birmingham, Alabama, alleging that they were being 
denied promotions in favor of l e s s qualified black firemen m 
v i o l a t i o n of applicable federal law. 490 U.S. at 758. The 
promotions of the black firemen occurred m implementation of two 
previously entered consent decrees. Id. at 758-60. The Supreme 
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Court ruled that, although the white firemen had not attempted to 
intervene i n the l i t i g a t i o n that led to the consent decrees, they 
were e n t i t l e d to pursue t h e i r claims i n the subsequent l i t i g a t i o n . 
I f l . at 761. 

In other words, as we have stated, Martin "held that a f a i l u r e 
to intervene does not bar a subsequent attempt to challenge actions 
taken pursuant to a consent decree." IBT. 931 F.2d at 184 n.2; see 
alsp Independent Fed'n of F l i g h t Attendants v. Zioes. 109 S. Ct. 
2732, 2736-37 (1989)(similarly construing Martin). Accordingly, 
Martin does not purport to bar any impact of a consent decree upon 
a nonparty to the decree. Rather, i t i s addressed to the issue 
whether such a nonparty i s e n t i t l e d to i t s own "day m court" to 
challenge any such impact. See Martin. 490 U.S. at 762. 

Yellow Freight also argues that a consent decree, as 
distinguished from a judgment re s u l t i n g from l i t i g a t i o n pursued to 
completion, cannot be enforced against a nonparty. Whatever the 
force of t h i s argument, i t i s unavailing i n t h i s case because the 
d i s t r i c t court has not purported to deem Yellow Freight bound by the 
Consent Decree. Instead, i t has ruled that an order may issue under 
the A l l Writs Act to effectuate the Decree. 

Yellow Freight further contends that the A l l Writs Act may be 
invoked only i n cer t a i n categories of cases, and that th i s 
l i t i g a t i o n f i t s none of those categories. We do not agree with 
Yellow Freight's characterization of t h i s body of law. In any 
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event. Yellow Freight concedes that "the A l l Writs Act allows 
substantive injunctions against technical non-parties . . . [in at 
least some cases] to enforce a decree which adjudicates public 
rights." We believe that there i s a strong public i n t e r e s t i n the 
ongoing e f f o r t i n t h i s l i t i g a t i o n to open the IBT to democratic 
processes and purge the union of organized crime influence. 

Further, as a general rule: 
t l ] f j u r i s d i c t i o n over the subject matter of 
and the parties to l i t i g a t i o n i s properly 
acquired, the A l l Writs Act authorizes a 
federal court to protect that j u r i s d i c t i o n 
even though nonparties may be subject to the 
terms of the injunction. 

IBT. 907 F.2d at 281. 

The d i s t r i c t court has subject matter j u r i s d i c t i o n of the 
underlying controversy pursuant to RICO. Yellow Freight does not 
contest personal j u r i s d i c t i o n , and i n any event, "the A l l Writs Act 
requires no more than that the persons enjoined have the 'minimum 
contacts' that are constitutionally required under due process." 
IBT, 907 F.2d at 281 (quoting International Shoe Co. v. Washington. 
326 U.S. 310, 316, 66 S. Ct. 154, 158 (1945)). 

Since the j u r i s d i c t i o n a l requirements are s a t i s f i e d , the 
remaining issues, i n the language of the A l l Writs Act, are whether 
the d i s t r i c t court's order was "necessary or appropriate" to the 
implementation of the Consent Decree, and whether i t was imposed 
agreeably "to the usages and principles of law." 28 U.S.C. S 1651 
(1988). 
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The d i s t r i c t court articulated the need to provide access to 
Yellow Freight's Chicago Ridge terminal i n the following terms: 

[T]he crux of t h i s Consent Decree i s . . . 
free, open and f a i r secret b a l l o t elections. 
I n order for those elections to be meaningful, 
the IBT rank and f i l e must be given a f a i r 
choice of candidates. But the r e a l i t y of such 
an election i s that incumbents may often hold 
d i s t i n c t advantages in name recognition, and 
access to members of a l o c a l . Employers may 
have developed comfortable relationships with 
incumbent IBT o f f i c e r s , and may not be anxious 
for new, and perhaps more a s s e r t i v e union 
representatives. As a r e s u l t , j u r i s d i c t i o n 
over employers such as Yellow Freight may be 
necessary " i n aid of t h i s Court's 
:jurisdiction." 

As an additional matter, . . . the 
Independent Administrator reasoned that 
employers such as Yellow Freight "have the 
power, i f not restrained, to subvert the 
el e c t o r a l process . . . " were they to bar IBT 
members from exercising t h e i r r i g h t to 
campaign on employers' premises . . . . 
Second, the Independent Administrator found 
that non-employee IBT members have a limited 
"pre-existing right" of access to non-employer 
premises as guaranteed by the National Leibor 
Relations Act, ("NLRA") 29 U.S.C. § 158(a)(1), 
and i t s subsequent interpretations. 

United states v. IBT. No. 88 Civ. 4486 (DNE) , s l i p op. at 6-7 
(S.D.N.Y. Apr. 3, 1991) . 

We agree with t h i s assessment of the need for limited access 
to employer premises where no feasi b l e a l t e r n a t i v e for campaigning 
by candidates for union o f f i c e i s available. We therefore conclude 
that the order on appeal was "necessary or appropriate i n aid of" 
the d i s t r i c t court's j u r i s d i c t i o n over the underlying l i t i g a t i o n in 
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which the Consent Decree was entered, and turn to the issue whether 
i t was "agreeable to the usages and p r i n c i p l e s of law." 

We f i r s t consider whether the procedure made availedjle to 
Yellow Freight to contest the asserted access was "agreeeJale to the 
usages and p r i n c i p l e s of law," bearing i n mind the mandate of Martin 
V. Wilks that Yellow Freight have i t s "day i n court" on the issue. 
See 490 U.S. a t 762. Yellow Freight contends that i t was denied 
"due process," and thereby ( a f o r t i o r i ) t r a d i t i o n a l legal 
protections, because i t was sub3ected to a consent decree to which 
i t was not a party. But, as we have pointed out, the d i s t r i c t court 
did not rule that the Consent Decree, of i t s own force, bound Yellow 
Freight. I t acted pursuant to the A l l Writs Act, and we therefore 
turn our attention to the p a r t i c u l a r procedures that have been 
applied herein m adjudicating Yellow Freight's claimed entitlement 
to bar Clement and McGinnis from the Chicago Ridge terminal. 

Yellow Freight's position has been considered by both the 
Election O f f i c e r and the Independent Administrator, and reviewed, 
now, by two federal courts. The Ele c t i o n Officer, a former general 
counsel of the United Mine Workers, inspected both s i t e s at issue, 
accepted submissions from the parties, wrote l e t t e r opinions that 
addressed the fa c t u a l and legal contentions of the parties, and 
decided the controversy regarding the Detroit terminal in favor of 
Yellow Freight, although ruling against Yellow Freight regarding the 
Chicago Ridge terminal. The Independent Administrator, a former 
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federal d i s t r i c t judge, held a hearing at which testimony was 
presented, received prehearing legal submissions from the parties, 
and s o l i c i t e d posthearing submissions. He issued a detailed 
decision that c a r e f u l l y addressed the legal contentions of the 
parti e s , and made de novo findings of fact and conclusions of law. 

Yellow Freight then availed i t s e l f of i t s r i g h t to appeal to 
the d i s t r i c t court.' The d i s t r i c t court held a hearing, 
incorporated the record developed by the IBT trustees at Yellow 
Freight's request, and issued a memorandum and order that again 
addressed the issues tendered by the par t i e s . Now, of course. 
Yellow Freight has taken t h i s appeal, i n which the customary 
appellate procedures of federal c i r c u i t courts have been applied. 
Application may be made, by c e r t i o r a r i , for further review by the 
Supreme Court. 

I t I S d i f f i c u l t to imagine additional or d i f f e r e n t procedures 
that would accord Yellow Freight a s i g n i f i c a n t l y enhanced 
opportunity to present i t s position concerning t h i s controversy. 
Certainly, furthermore, these procedures are at l e a s t generally 
comparable to those provided by the NLRA for resolution by the NLRB 
and federal courts of unfair labor practice claims. See generally 
29 U.S.C. § 160 (1988). We accordingly conclude that Yellow Freight 
has been accorded adequate procedural protections to s a t i s f y the A l l 
Writs Act. Cf. United States v. IBT. No. 91-6052, s l i p op. 6769, 
6779-81 (2d C i r . Aug. 6, 1991)(procedures u t i l i z e d i n di s c i p l i n a r y 
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actions pursuant to Consent Decree s a t i s f y due process). 
Further, the provision of access to the Chicago Ridge terminal 

i s c e r t ainly, as a substantive matter, "agreeable to the usages and 
principles of law** within the meaning of the A l l Writs Act. There 
i s a thoroughly developed body of federal leUsor law regarding t h i s 
issue. Indeed, Yellow Freight contends that the merits of the issue 
are d e f i n i t i v e l y addressed by the NLRA and consigned thereby to the 
exclusive j u r i s d i c t i o n of the NLRB. We turn to that contention. 
B. NLRB Preemption. 

Yellow Freight contends that the conduct at issue m t h i s case 
IS d i r e c t l y regulated by sections 7 and 8(a)(1) of the NLRA, 29 
U.S.C. §§ 157 and 158(a)(1) (1988), and accordingly that the NLRB 
has exclusive j u r i s d i c t i o n with respect to i t . I n t h i s connection, 
San Dieao Building Trades Council v. Garroon. 359 U.S. 236 (1959), 
a case involving attempted state regulation of conduct constituting 
an NLRA unfair labor p r a c t i c e , stated that "[wjhen an a c t i v i t y i s 
arguably subject to § 7 or § 8 of the [NLRA], the States as well as 
the federal courts must defer to the exclusive competence of the 
[NLRB] I f the danger of st a t e interference with national policy i s 
to be averted." Id. at 245. 

This rule, however, i s not uniformly applied even as to state 
regulation. See, e.g.. Sears Roebuck & Co. v. San Diego County 
Council—of Carpenters. 436 U.S. 180, 182 & 207-08 (1978) 
(enforcement of state trespass laws by state court allowed as to 
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"picketing which i s arguably - but not d e f i n i t e l y - prohibited or 
protected by federal law"). Furthermore, where federal laws and 
po l i c i e s other than the NLRA are implicated, the Garmon rule i s 
frequently considered inapplicable. e-a-- Bretninaer v. Sheet 
Metal Workers I n t ' l Ass'n Local Union No. 6. 110 S. Ct. 424, 429-35 
(1989) ( d i s t r i c t court had j u r i s d i c t i o n to hear f a i r representation 

i 

claim although union's breach of duty of f a i r representation might 
violate § 8(b) of the NLRA); International Bhd. of Boilermakers v. 
Hardeman. 401 U.S. 233, 237-39, 91 S. Ct. 609, 612-14! 
(1971) ( d i s t r i c t court had j u r i s d i c t i o n to hear claim that unlawful 
expulsion from union violated § 101(a)(5) of Labor-Management 
Reporting and Disclosure Act, 29 U.S.C. § 411(a)(5) (1988), although 
expulsion was arguably an unfair labor practice v i o l a t i v e of §§ 
8(b)(1)(A) and 8(b)(2) of NLRA); American Postal Workers Union v. 
United States Postal Service. 766 F.2d 715, 720 (2d Cir. 
1985)( d i s t r i c t court and NLRB have concurrent j u r i s d i c t i o n over 
s u i t s to enforce labor contracts, "even i f the conduct involved 
might e n t a i l an unfair labor p r a c t i c e " ) , cert, denied. 475 U.S. 1046 
(1986); United States v. Boffa. 688 F.2d 919, 931 (3d C i r . 1982) (in 
RICO prosecution alleging mail fraud predicates and substantive mail 
fraud violations, prohibition of defendants' conduct by § 8 of NLRA 
would not preclude "enforcement of a federal statute that 
independently proscribes that conduct"), cert, denied. 460 U.S. 1022 
(1983). Here, although the appointed o f f i c i a l s are d i r e c t l y 
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applying the NLRA rather than some separate body of lav, 
considerations that we have previously recognized with respect to 
the Consent Decree argue compellingly for a rul i n g against exclusive 
NLRB j u r i s d i c t i o n . 

He have affirmed an injunction prohibiting a l l members and 
a f f i l i a t e s of the IBT from i n i t i a t i n g any legal proceeding rel a t i n g 
to the Consent Decree " i n any court o£ forum i n any j u r i s d i c t i o n " 
(emphasis added) other than the d i s t r i c t court from which t h i s 
appeal was taken, IBT. 907 F.2d at 279, "as a necessary means of 
protecting the d i s t r i c t court's j u r i s d i c t i o n over implementation of 
the Consent Decree." Xd. at 280. We did so to avoid inconsistent 
interpretations of, and judgments regarding, the Consent Decree, and 
also to avoid r e p e t i t i v e l i t i g a t i o n that would d i s t r a c t the 
government and the court-appointed o f f i c e r s from implementation of 
the Consent Decree. Jd. I t would be completely disruptive to rule 
that despite t h i s arrangement, the d i s t r i c t court has no authority 
to address any matter a r i s i n g under the Consent Decree that might 
arguably be deemed an unfair labor practice under the NLRA.' 

As we have stated, "a d i s t r i c t judge can legitimately assert 
comprehensive control over complex l i t i g a t i o n , " IBT. 907 F.2d at 
281, and t h i s rule i s properly invoked in t h i s case. See i d . ; cf. 
Beraer v. Heckler. 771 F.2d 1556, 1576 n.32 (2d C i r . 1985)("•[f]ew 
persons are m a better position to understand the meaning of a 

I 

consent decree than the d i s t r i c t judge who oversaw and approved 
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1 I t ' " ) (quoting Brown v. Neeb. 644 F.2d 551, 558 n.l2 (6th C i r . 
2 1981)). We conclude that the NLRB does not have exclusive 
3 j u r i s d i c t i o n over the conduct at issue on t h i s appeal, and that the 
4 d i s t r i c t court and i t s appointed o f f i c e r s accordingly did not e r r 
5 in addressing i t . F i n a l l y , by requiring s t r i c t adherence to the 
6 requirements of federal labor law i n the enforcement of the Consent 
7 Decree, see i n f r a , we preclude that "interference with national 
8 policy" that was the focal concern in Gannon. See 359 U.S. at 245. 
9 C. The Merits." 
10 F i n a l l y , Yellow Freight contends that the substantive 
11 determination made by the Elec t i o n Officer as to the Chicago Ridge 
12 terminal, and affirmed by the Independent Administrator and the 
13 d i s t r i c t court, i s incorrect as a matter of law.* As indicated 
14 supra. the claims of Clement and McGinnis for access to Yellow 
15 Freight's property are premised upon the provision i n A r t i c l e V I I I , 
16 section 10(d) of the El e c t i o n Rules that safeguards "candidates' or 
17 members' pre-existing rights to . . . [campaign] . . . on employer 
18 or Union premises." The Independent Administrator properly 
19 construed t h i s provision to invoke both "past practice or agreement 
20 among employers and the IBT, . . . and any substantive rights of 
21 union members to engage in such conduct as established by applicable 
22 law." The pertinent issue on t h i s appeal i s the content of the 
23 "applicable law," since no preexisting practice or agreement has 
24 been asserted to be pertinent to t h i s controversy. For the reasons 
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that follow, we conclude that the determination on appeal did not 
adequately consider the a v a i l a b i l i t y of alternate means of 
communicating with Yellow Freight's Chicago Ridge employees at 
locations other than the worksite, and that the case must 
accordingly be remanded for reconsideration by the d i s t r i c t court 
and the court-appointed o f f i c e r s . 

The landmark case in t h i s area i s NLRB v. Babcock & Wilcox 
Co.. 351 U.S. 105 (1956), which ruled that: 

[A]n employer may v a l i d l y post his property 
against nonemployee dis t r i b u t i o n of union 
l i t e r a t u r e i f reasonable e f f o r t s by the union 
through other available channels of 
communication w i l l enable i t to reach the 
employee with i t s message and i f the 
employer's notice or order does not 
discriminate against the union by allowing 
other di s t r i b u t i o n . 

I d . at 112. 
Explaining the balance to be struck, the Court went on to say; 

This IS not a problem of always open or 
always closed doors for union organization on 
company propezrty. Organization rights are 
granted to workers by the same authority, the 
National Government, that preserves property 
ri g h t s . Accommodation between the two must 
be obtained with as l i t t l e destruction of one 
as IS consistent with the maintenance of the 
other. The employer may not affirmatively 
i n t e r f e r e with organization; the union may not 
always i n s i s t that the employer aid 
organization. But when the i n a c c e s s i b i l i t y 
of employees makes i n e f f e c t i v e the reasonable 
attempts by nonemplovees to communicate with 
them through the usual channels, the right to 
exclude from property has been required to 
y i e l d to the extent needed to permit 
communication of information on the right to 
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1 organize. 
2 Id* (emphasis added). 
3 Babcock and Wilcox involved e f f o r t s by unions to organize the 
4 pertinent employees, rather than intraunion e l e c t i o n s . See i d . at 
5 106. The issue, however, was whether the employers had violated 
6 section 8(a)(1) of the NLRA, 29 U.S.C. § 158(a)(1)(1988), by 
7 impeding t h e i r employees' section 7 "right to self-organization." 
8 29 U.S.C. § 157(1988). I t has since been made c l e a r that intraunion 
9 campaigning a c t i v i t i e s implicate employees' section 7 right "to 

10 form, join, or a s s i s t labor organizations," or to " r e f r a i n " 
11 therefrom, i ^ . , and that unlawful interference with that right i s 
12 also a section 8(a)(1) u n f a i r labor practice. See NLRB v. Maanavox 
13 COi, 415 U.S. 322, 324 (1974); D i s t r i c t Lodge 91. I n t ' l Ass'n of 
14 Machinists v. NLRB. 814 F.2d 876, 879 (2d C i r . 1987). 
15 Babcock and Wilcox ruled that " i f the location of a plant and 
16 the l i v i n g quarters of the employees place the employees beyond the 
17 reach of reasonable union e f f o r t s to communicate with them, the 
18 employer must allow the union to approach his employees on his 
19 property." 351 U.S. at 113. On the other hand, the NLRA "does not 
20 require that the employer permit the use of i t s f a c i l i t i e s for 
21 organization when other means are readily available." Id. at 114. 
22 As the NLRB has summarized: 
23 Babcock thus holds that where persons other 
24 than employees of an employer that owns or 
25 controls the property i n question are 
26 concerned, "alte r n a t i v e means" must alwavs be 
27 considered: a property owner who has closed 
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h i s property to nonemployee communications, 
on a nondiscriminatory basis,' cannot be 
required to grant access where reasonable 
alternative means e x i s t , but in the absence 
of such means the property right must y i e l d 
to the extent necessary to permit the 
organizers to communicate with the employees. 

Jean Country. 291 N.L.R.B. 11, 12 (1988)(emphasis p a r t i a l l y added). 
We have most recently considered t h i s issue i n National 

Maritime Union v. NLRB. 867 F.2d 767 (2d C i r . 1989), where we 
affirmed an NLRB determination that an employer had not committed 
an un^fair labor practice by barring union organizers from i t s boats 
because "the record [was] inadequate to establish that home v i s i t s 
were unreasonable," and the union "had the burden of proving that 
alternative means of communication were unreasonable." 867 F.2d at 
775. 

The problem with the determination on appeal here i s that 
v i r t u a l l y no consideration was given to alternative ways of 
communicating with the Chicago Ridge employees of Yellow Freight 
away from the job s i t e . Both the Election Officer and the 
Independent Administrator recognized i n general terms the need to 
consider alternative means of communication, but s p e c i f i c attention 
was accorded only to a l t e r n a t i v e s immediately adjacent to the 
Chicago Ridge jobsite. The d i s t r i c t court affirmed on the basis of 
the determination by the Independent Administrator. In view of the 
applicable law, t h i s i s c l e a r l y inadequate, and we must therefore 
vacate and remand. 
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1 In doing so, we note that the consideration of t h i s issue on 
2 remand may take into account a l l pertinent matters, including time 
3 constraints imposed by the impending election schedule and cost 
4 factors, geg y^tjona; mviUj^e Un^Pn. 867 F.2d at 774. We note 
5 also that home v i s i t s were considered a plausible alternative m 
6 NationqJl Me^rj-tiing VpipH because the union organizers were provided 
7 by the employer with the neunes and addresses of the employees whom 
8 the organizers sought to approach. See i d . at 769. In sum, we do 
9 not seek to pose undue d i f f i c u l t i e s for the d i s t r i c t court and the 

10 court-appointed o f f i c e r s in dealing p r a c t i c a l l y and f l e x i b l y with 
11 the s i g n i f i c a n t burden of overseeing the ongoing IBT election, but 
12 we cannot r a t i f y decisions made i n that effort which do not comport 
13 with the requirements of applicable law. 
14 We note, f i n a l l y , that i f Yellow Freight should on remand be 
15 v a l i d l y compelled to provide access to i t s Chicago Ridge property 
16 in connection with the 1991 IBT election, such compelled access 
17 would not i n h i b i t Yellow Freight's continued entitlement to enforce 
18 I t s "no s o l i c i t a t i o n " policy i n the future, i n the absence of 
19 j u d i c i a l direction to the contrairy. Yellow Freight would not in 
20 such circumstances have v o l u n t a r i l y abandoned i t s policy or 
21 w i l l i n g l y established any exception to i t . Cf. NLRB v. Southern Md. 
22 Hosp. Ctr. . 916 F.2d 932, 937 (4th C i r . 1990) ("[cjlaims of 
23 disparate enforcement inherently require a finding that the employer 
24 treated s i m i l a r conduct differently")(emphasis added); Restaurant 
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Corp. of Am. v. NLRB. 827 F.2d 799, 807 (D.C. C i r . 1987) (same); 
at 812 n.3 (Bork, J . , dissenting i n part and concurring i n part) 
(same). Accordingly, such a ruling would establish only that Yellow 
Freight may on occasion be required to provide access to i t s 
property i n furtherance of the Consent Decree, despite i t s "no 
s o l i c i t a t i o n " policy. Yellow Freight would continue to be entitled 
to l i m i t access to i t s property pursuant to the "no s o l i c i t a t i o n " 
policy, svibject only to the general l i m i t s of federal labor law. 
See Babcock & Wilcox. 351 U.S. at 112. 
D. Ip:iunct3.ve R e l i e f . 

Yellow Freight asks that we d i r e c t the d i s t r i c t court to 
permanently enjoin the Elec t i o n Officer and Administrator "not to 
assert authority or j u r i s d i c t i o n over Yellow Freight under color of 
the [Consent Decree] or Election Rules, not to process any protest 
or grievance against any act by Yellow Freight, and not to seek to 
require Yellow Freight to respond . . . to . . . any protest or| 
grievance a r i s i n g [thereunder]." As i s obvious from the foregoing, 
we w i l l not provide such r e l i e f , since we deem Yellow Freight 
amenable to the authority of the d i s t r i c t court and the court-
appointed o f f i c e r s as to the dispute on appeal, pursuant to the A l l 
Writs Act, and do not consider the authority of the d i s t r i c t court 
and I t s o f f i c e r s to deal with that dispute to be preempted by the 
NLRB. Our ruling i s limited to assuring that the correct legal 
standards are applied i n the resolution of t h i s controversy. 
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1 Conclusion 
2 The order of the d i s t r i c t court i s vacated, and the case i s 
3 II remanded for further proceedings not inconsistent with t h i s opinion. 
4 I I Yellow Freight's application for i n j u n c t i v e r e l i e f i s denied. The 
5 I I p a r t i e s s h a l l bear t h e i r own costs. 
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F O O T N O T E S 

1. Hewer has not appealed from t h i s determination, so the 
balance of the proceedings i n t h i s case, including t h i s appeal, are 
addressed only to the Chicago Ridge controversy. 

2. Throughout these proceedings, the appeal procedures made 
available by the Consent Decree to the pa r t i e s thereto have been 
extended to Yellow Freight. Any f a i l u r e thus to provide an 
opportunity to Yellow Freight to l i t i g a t e i t s claims would run afoul 
of Martin. 490 U.S. at 761-62. 

3. As Judge Winter's dissent suggests, the normally g l a c i a l 
pace of NLRB proceedings regarding unfair labor practice i s i l l 
suited to the regulation of ongoing IBT elections envisioned by the 
Consent Decree. Our j u r i s d i c t i o n a l r u l i n g , however, i s not premised 
upon t h i s consideration. 

4. Between the time when t h i s opinion was or i g i n a l l y issued 
on October 29, 1991 and i t s amendment on February 14, 1992, the 
Supreme Court decided Lechmere. Inc. v. NLRB. 60 U.S.L.W. 4415 (U.S. 
Jan. 27, 1992), s i g n i f i c a n t l y revising the law hereinafter addressed 
i n section C of t h i s Discussion. Because, on remand, t h i s case has 
been dismissed as moot in view of the completion of the 1991 
election of IBT o f f i c e r s , we deem i t unnecessary to amend section 
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1 II C of t h i s Discussion, but append t h i s footnote simply to signal the 
2 II Lechmere development of the law as of the amendment date of t h i s 
3 I I opinion. 

4 II 5. We are unpersuaded by the argument of coiinsel for Clement 
5 II and McGinnis that Yellow Freight has waived i t s right to contest the 
6 II merits on appeal. The El e c t i o n Officer, the Independent 
7 tl Administrator, and the d i s t r i c t court a l l addressed the merits, and 
8 I I Yellow Freight made clea r that i t contested those rulings. Yellow 
9 I I Freight placed i t s primary emphasis i n the d i s t r i c t court upon other 

10 II arguments, however, in view of the court's expressed desires 
11 II concerning the issues to be addressed at the hearing that resulted 
12 I I i n the ruling on appeal. 

13 II 6. The Election O f f i c e r ' s l e t t e r opinion regarding Chicago 
14 II Ridge observed that Yellow Freight has permitted some s o l i c i t a t i o n 
15 11 during the Christmas season by United Way in one of the areas 
16 II alte r n a t i v e l y ordered to be made available to Clement and McGinnis, 
17 II but the issue of discriminatory access was not otherwise pursued. 
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U.S. V. lET. et al., #91-6096 
WINTER, C3,rcnj.t Judqg, dissenting: 

I respectfully dissent. 

I do not agree: ( i ) that the Consent Decree between the IBT 
and the government purports to vest j u r i s d i c t i o n i n the court-
appointed Administrator and reviewing federal courts to adjudicate 
unf a i r labor practice charges brought by two IBT members against an 
employer under the National Labor Relations Act ("NLRA") ;̂  ( i i ) 
that, i f the Decree so empowers the Administrator, i t i s v a l i d ; or 
(111) that the adjudication i n question i s authorized by the A l l 
Writs Act. 

I 
With regard to ( i ) , the meaning of the Consent Decree, A r t i c l e 

V I I I , Section 10(d), provides that "No r e s t r i c t i o n s be placed upon 
candidates' or members' pre-existing r i g h t s to s o l i c i t , support, 
d i s t r i b u t e l e a f l e t s or l i t e r a t u r e . . . or engage i n general 
a c t i v i t i e s on employer or union premises." Giving t h i s language 
I t s ordinary meaning in the present context, there i s no basis for 
finding that Yellow Freight v i o l a t e d i t s terms. The words "pre
e x i s t i n g r i g h t s " seem no more than a reference to rights of access 
previously recognized by employers through contract or past 
practice or decreed by enforcement orders of the National Labor 
Relations Board ("NLRB"). This reading accords with the language 
used m the Consent Decree and l i m i t s the r i g h t s of access 
conferred by the Decree to rights enjoyed by the IBT that the IBT 
may lawfully confer upon IBT members.^ However, under that 
reading. Yellow Freight did not v i o l a t e the Consent Decree. Yellow 
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Freight's n o - s o l i c i t a t i o n rule was m e f f e c t when the Consent 
Decree was signed. Clement and McGinnis thus had no pre-existing 
right of access to Yellow Freight's premises. 

I I 
However, with regard to ( i i ) , my colleagues read the language 

d i f f e r e n t l y , based upon the Administrator's interpretation of the 
words "pre-existing r i g h t s " as including " a l l substantive rights of 
union members . . . under established law." Under t h i s reading, 
the Decree purports to vest j u r i s d i c t i o n i n the Administrator to 
adjudicate non-employees' claims of access to Yellow Freight's 
premises under the NLRA. 

Putting aside the A l l Writs Act for the moment, i t i s a 
mystery to me where IBT and the government found the authority to 
empower the Administrator to adjudicate u n f a i r labor practice 
charges involving non-parties to the Decree. This issue i s not 
d i r e c t l y addressed in my colleagues' opinion. In f a c t . Congress 
has designated exclusive procedures for the adjudication of unfair 
labor p r a c t i c e claims. I know of no theory under which the IBT and 
the government had the power, e s s e n t i a l l y l e g i s l a t i v e i n nature, to 
override Congress's e x p l i c i t direction that Clement and McGinnis 
f i l e t h e i r u n f a i r labor practice charges with the NLRB. 

Not surprisingly, I also do not agree that the IBT and the 
government had the power to erase Yellow Freight's r i g h t to 
l i t i g a t e the un f a i r labor practice charges before the NLRB. Nor do 
I agree that allowing the IBT and the government to accomplish t h i s 
l e g i s l a t i v e a ct was not a denial of due process to Yellow Freight. 
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Yellow Freight did have hearings on the u n f a i r labor practice 
charges before the Administrator and the d i s t r i c t court. However 
Yellow Freight was not accorded due process when the Consent Decree 
deprived i t of the right to l i t i g a t e u nfair l8Q>or practice charges 
before the NLRB rather than before the Administrator. Yellow 
Freight had neither notice nor a hearing i n the RICO proceeding as 
to the potential l o s s of i t s r i g h t s under federal law. I f the IBT 
and the government had the power to erase Yellow Freight's rights, 
then Yellow Freight should have been made a party defendant m the 
RICO action and allowed to l i t i g a t e to f i n a l judgment the issue of 
whether the l o s s of such r i g h t s could be granted as r e l i e f . 

I l l 
T his brings me to ( i i i ) , namely, the A l l Writs Act issue. I 

agree with my colleagues that, i n contrast to the Consent Decree, 
the A l l Writs Act may confer j u r i s d i c t i o n over t h i r d parties where 
necessary to implement otherwise v a l i d provisions of the Decree. 
My colleagues reason that the proceedings against Yellow Freight 
are necessary to avoid inconsistent interpretations of that Decree. 
I f the Consent Decree merely incorporates pertinent provisions of 
the NLRA, however, then the only inconsistencies that might aris e 
would be between the Administrator's interpretations of the NLRA 
and the NLRB's interpretations of the same statute. The 
apprehension that the Administrator may disagree with the NLRB as 
to the meaning of the NLRA, and the t a c i t but yet inexorable 
assumption that the Administrator's view should p r e v a i l , merely 
highlight the i l l e g i t i m a c y of viewing the Consent Decree as vesting 



^ the Administrator with j u r i s d i c t i o n over un f a i r labor practices. 
2 I t goes without saying that the A l l Writs Act does not authorize 
3 the displacement of Congress's l e g i s l a t i v e scheme for the 
4 adjudication of unfa i r labor p r a c t i c e s . 
5 However, my colleagues' discussion of the preemption issue 
Q implies that the Consent Decree created independent rights of 
y access, i . e . . not based on the NLRA, by IBT candidates to 
g employers' property. Their discussion of the preemption issue 
g r e l i e s e x c l u s i v e l y on cases i n which claims based on other bodies 

of law, e.g.. common law trespass claims or "where federal laws and 
p o l i c i e s other than the NLRA are implicated," overlap unfair labor 

^2 practice claims and are v a l i d l y adjudicated by tribunals other than 
^2 the NLRB. Those cases are neither analogous nor relevant to the 
^4 instant matter unless the Consent Decree i s viewed as creating a 

new body of law to be enforced by t h i r d paxrties against other t h i r d 
p a r t i e s for purposes of the IBT el e c t i o n , another l e g i s l a t i v e act 
the IBT and the government had no power to accomplish. Moreover, 
m t h e i r discussion of the A l l Writs Act, they emphasize the 
"public i n t e r e s t " m democratizing the IBT and purging i t of 

2^ organized crime influence. Again, t h i s implies that the Decree 
2^ embodies legal commands beyond those found in present labor law. 
22 Whatever the implications of the opinion, however, the content of 
22 these new lega l commands i s not spelled out. Indeed, the 
24 Administrator's view of h i s powers was limited to enforcing 
2g "substantive r i g h t s . . . under established law," (emphasis added), 
2g and my colleagues purport to apply only standards derived from the 
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NLRA. 

I know of no precedent for t h i s expansive use of the A l l Writs 
Act. United States v. IBT. 907 F.2d 277 (2d C i r . 1990), held that 
l o c a l unions, who were not parties to the Consent Decree but are 
constituent bodies of the IBT, had to l i t i g a t e i s s u e s concerning 
the meaning of that Consent Decree i n the Southern D i s t r i c t of New 
York. This e s s e n t i a l l y housekeeping decision dealt solely with 
inconsistencies concerning the meaning of the Consent Decree, not 
disagreements over the meaning of a federal statute, such as the 
NLRA. I n Yonkers Racing Corp. v. C i t y of Yonkers. 858 F.2d 855 (2d 
Cir . 1988), c e r t , denied. 489 U.S. 1077 (1989), the City of 
Yonkers, pursuant to a consent decree entered i n the Southern 
D i s t r i c t , i n i t i a t e d condemnation proceedings i n state court. 
Subsequently, the property owners brought actions i n state courts 
to invalidate the proposed condemnations. We affirmed an order 
directing the C i t y to remove the s t a t e court actions. Our 
prin c i p a l concern was again the e f f e c t of inconsistent judgments 
with respect to the meaning of a consent decree. A secondary 
concern was the fear that the City of Yonkers would not vigorously 
defend the invalidation proceedings. F i n a l l y , i n I n re Baldwin-
United Corporation. 770 F.2d 328 (2d C i r . 1985), we upheld an 

injunction prohibiting states from f i l i n g c i v i l actions against 
parties who were defendants i n a m u l t i - d i s t r i c t s e c u r i t i e s 
l i t i g a t i o n . We did so in order to effectuate a settlement 
agreement in which the p l a i n t i f f s had waived t h e i r state law claims 
and to ensure that states could not disrupt the agreement by 
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asserting claims d e r i v a t i v e of the s e t t l e d claims. See i d . at 336-
37. 

By contrast, the proceeding against Yellow Freight has nothing 
to do with e i t h e r the r i s k of inconsistent decisions concerning the 
meaning of the Consent Decree, c o l l u s i v e actions by a party to the 
Decree, or a need to avoid derivative, duplicative actions that 
would unravel a c l a s s action settlement. 

IV 

I believe that Clement and McGinnis should have been required 
to f i l e unfair labor practice charges with the NLRB. With the 
support of the Administrator, they then could have s p e c i f i c a l l y 
requested the General Counsel to seek preliminary r e l i e f under 
Section 10(3). 29 U.S.C. § 160(3). 

I t may be that my colleagues are influenced by the fact that 
our court records create what might chariteibly be c a l l e d a 
reasonable doubt as to the capacity of the NLRB to act with 
anything but, again speaking charitably, g l a c i a l speed i n 
adjudicating unfair labor practices. See, e.g.. NLRB v. Cakes 
Machine Corp.. 897 F.2d 84 (2d C i r . 1990); National Maritime Union 
of America. AFL-CIO v. NLRB. 867 F.2d 767 (2d C i r . 1989). 

Nevertheless, there i s l i t i g a t i o n pending in our court indicating 
that Section 10(j) actions for injunctions are not unknown. NLRB 
V . Domsev Trading Corp.. appeal docketed. No. 91-6203 (2d C i r . 
Aug. 23, 1991). I n any event, the sorry performance of the NLRB i s 
not for us to correct by interpretation of consent decrees between 
unions and the government. 
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I thus regard my colleagues' decision as a profoundly 
troubling precedent. The reach of the decision i s long but the 
theories on which i t i s based seem i l l - d e f i n e d and open-ended. I t 
o f f e r s no l i m i t s to the power of par t i e s to consent decrees to 
a l t e r r a d i c a l l y the substantive legal rights of non-parties by 
invoking the "public i n t e r e s t " and the A l l Writs Act. The best 
that can be s a i d i s that t h e i r opinion does so i n the congenial 
factual s e t t i n g of a corrupt and undemocratic union. I hope that 
a l l further references to t h i s decision w i l l be accompanied by the 
words, "That case i s e a s i l y distinguishable; i t involved the 
Teamsters." 
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2. I do not mean to suggest that a bright l i n e defines the "pre
e x i s t i n g r i g h t s " incorporated by the Consent Decree. Indeed, I can 
imagine a host of d e f i n i t i o n a l problems a r i s i n g from the provision. 
Such problems, however, are not a reason to give the Decree an 
expansive reading. 
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