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O F F I C E OF T H E ELECTION OFFICER 
% INTERNATIONAL BROTHERHOOD OF TEAMSTERS 

25 Louisiana Avenue, NW 
Washington, DC 20001 

(202) 624-8778 
yllchael H. Holland 1-800-828-6496 

Election Officer ^ ^202) 624-8792 

October 11, 1991 

VIA UPS OVERNIGHT 

Ronald L . Mahood Chuck Mack 
223210 City Center Dr., #2128 Secretary-Treasurer 
San Lorenzo, CA 94580 IBT Local Union 70 

70 Hegenberger Road 
Oakland, CA 94621-0170 

UPS 
Attn: Mike Morrison, Division Manager 
8400 Pardee Drive 
Oakland, CA 94621 

Re: Election OfTice Case No. P-934-LU70-CSF 

Gentlemen: 

A protest was filed pursuant to the Rules for the IBT International Union Delegate 
and Officer Election^ revised August 1, 1990 ( Rules') by Ronald L . Mahood, a member 
of Local 70. Mr. Mahood contends that on September 23, 1991, he was attempting to 
distribute campaign material in the employee parking lot of a UPS facility located in 
Oakland, California when he was instructed by a Division Manager, Mike Morrison, to 
leave the property voluntarily or the police would be called. 

Subsequent to the filing of this protest, UPS has agreed, consistent with the 
Election Officer position, IBT members including those not employed by UPS' may 
campaign in the employee parking lot of the UPS facility located on Pardee Drive in 
Oakland, California. Accordingly, this protest is considered RESOLVED. 

If any interested party is not satisfied with this determination, they may request 
a hearing before the Independent Administrator within twenty-four (24) hours of their 
receipt of this letter. The parties are reminded that, absent extraordinary circumstances, 
no party may rely upon evidence that was not presented to the Office of the Election 

' Mr. Mahood was discharged by UPS on or about September 11, 1991. He is 
presently contesting his discharge through the contractual grievance procedure. Pursuant 
to prior decisions of the Election Officer, he is to be accorded the same access rights as 
any other BBT member not employed by UPS for the purpose of campaigning. (See 
ElecUon Office Case No. P-852-LU174-PNW, affirmed 91-Elec. App.-195). 
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Officer in any such appeal. Requests for a hearing shall be made in writing, and shall 
be served on Independent Administrator Frederick B. Lacey at LeBoeuf, Lamb, Leiby 
& MacRae, One Gateway Center, Newark, New Jersey 07102-5311, Facsimile (201) 
622-6693. Copies of the request for hearing must be served on the parties listed above, 
as well as upon the Election Officer, IBT, 25 Louisiana Avenue, N.W., Washington, 
D.C. 20001, Facsimile (202) 624-8792. A copy of the protest must accompany the 
request for a hearing. 

^ lichael H. Holland 

MHH/mjv 

cc: Frederick B. Lacey, Independent Administrator 

Donald E . Twohey, Regional Coordinator 

Martin Wald, Esq. 
Schnader, Harrison, Segal & Lewis 
Suite 3600 
1600 Market Street 
Philadelphia, PA 19103 



IN RE: 
RONALD L. MAHOOD 

and 

UNITED PARCEL SERVICE 

and 

IBT LOCAL UNION 870 

OCT 2 2 1001 10 

91 - Elec. App, - 205 (SA) 

DECISION OP THE 
INDEPENDENT ADMINISTRATOR 

This matter a r i s e s as an appeal from the E l e c t i o n O f f i c e r ' s 
d e c i s i o n i n Case No. P-934-LU70-CSF. A hearing was h e l d b e f o r e me 
by way o f teleconference a t which t h e f o l l o w i n g persons were heard: 
John S u l l i v a n and Barbara Hillman f o r the E l e c t i o n O f f i c e r ; Robin 
Matt, an Adjunct Regional Coordinator; Ronald L. Mahood, t h e 
Complainant; Gabe Ybarrulaza, f o r Mahood; Nicholas P r i c e f o r United 
Parcel Service ("UPS"); and Mike Morrison, L a r r y F e r r i g n o and Jim 
Kaminsky, management employees from UPS. The E l e c t i o n O f f i c e r a l s o 
submitted a w r i t t e n summary i n accordance w i t h A r t i c l e X I , s e c t i o n 
l . a . ( 7 ) o f the Rules For The IBT I n t e r n a t i o n a l Union Delegate and 
O f f i c e r E l e c t i o n ("Election Rules"). 

I n t h i s appeal Mahood, an IBT member and former UPS 
employee^, seeks access t o t h e UPS employee p a r k i n g l o t i n 
Oakland, C a l i f o r n i a f o r campaign purposes. Mahood was barred by 

Mahood was f i r e d by UPS on or about September 11, 1991. 
i s c h a l l e n g i n g h i s discharge through t h e c o n t r a c t u a l 
grievance procedure. 

He 



UPS management from the l o t a t the Oakland f a c i l i t y w h i l e 
a t t e m p t i n g t o d i s t r i b u t e campaign l i t e r a t u r e on September 23, 199X. 

As a campaign access case, t h i s matter i m p l i c a t e s A r t i c l e 
V I I I , S e c t ion i d . of the E l e c t i o n Rules v h i c h provides t h a t no 
r e s t r i c t i o n s h a l l be placed on IBT members* p r e - e x i s t i n g r i g h t s t o 
engage i n campaign a c t i v i t i e s on an employer's premises. As s t a t e d 
by t h e E l e c t i o n o f f i c e r i n h i s Summary: 

P r e - e x i s t i n g r i g h t s can be est a b l i s h e d by 
f e d e r a l substantive law or by the past 
p r a c t i c e o f a p a r t i c u l a r employer. The 
Na t i o n a l Labor Relations Act, 29 U.S.C. S 158 
(a) ( l ) # p r o t e c t s the r i g h t of union members 
t o engage i n communications, s o l i c i t a t i o n s and 
the l i k e w i t h respect t o i n t r a - u n i o n a f f a i r s , 
i n c l u d i n g i n t r a - u n i o n e l e c t i o n s . D i s t r i c t 
Lodge 91, I n t e m f l t l f f n ? ! AgSPffiation Qt 
M f l f h i n i s t B V. UPRB. 814 p.2d 876 (2d c i r . 
Inc.p 732 F.2d 43 ( 7 t h C i r . 1984); ABF F r e i g h t 
Systema v. NLRB. 673 P.2d 229 ( 8 t h C i r . 1982). 
And t h e p r e - e x i s t i n g r i g h t s provided by 

I n an Advisory Regarding P o l i t i c a l Rtohte 
issued on December 28, 1990, t h e E l e c t i o n 
O f f i c e r a f f i r m e d , i n t e r a l i a , t h a t f e d e r a l 
labor law gives IBT members who are not 
employed a t a p a r t i c u l a r l o c a t i o n of an 
employer a r i g h t t o campaign among t h e i r 
f e l l o w IBT members. However, t h e Advisory 
als o c l a r i f i e s t h a t t h i s r i g h t i s more l i m i t e d 
than t h e r i g h t t o campaign a t one's own place 
o f work. 
Reasonable access may be a v a i l a b l e t o non-
employees on p u b l i c p r o p e r t y i n the v i c i n i t y 
of the work s i t e , and, p l a i n l y , an employer 
cannot Interfere w i t h protected a c t i v i t y , 
i n c l u d i n g campaign a c t i v i t y , on such p r o p e r t y . 
L^ffh^^r? V. HLRB, 914 F. 2d. 313 ( l e t C i r . 



1990), fifict. sujmtfifl, n i s.ct. 1305 (1991). 
However, "reasonable" access i m p l i e s t h a t t h e 
a l t e r n a t i v e means i s not unduly c o s t l y , 
burdensome or unsafe, and ge n e r a l l y p e r m i t a 
Iflgg t o gflgt CgntflCt* (emphasis s u p p l i e d ) . 
E ^ , N a t i o n a l Maritime Union. 867 F,2d 767 
(2d C i r . 1989). According, i f IBT members are 
not able t o s a f e l y o r e f f e c t i v e l y communicate 
w i t h t h e i r f e l l o w members from such p u b l i c 
p r o p e r t y , l i m i t e d I n t r u s i o n s by IBT members 
onto the employer's p r i v a t e property may be 
re q u i r e d . Jean Country. 291 NLRB No. 4 
(1988) . 

Fundamentally, t h e issue presented here may be r e s o l v e d . 1) 
by determining whether t h e r e i s a p r e - e x i s t i n g r i g h t t o campaign on 
UPS' p r o p e r t y i n t h e form o f a paet p r a c t i c e ; and 2 ) , i f t h e r e i s 
no past p r a c t i c e , by bal a n c i n g the employee's campaign r i g h t s under 
f e d e r a l s u b stantive law ag a i n s t the employer's p r o p e r t y i n t e r e s t 
and t h e a v a i l a b i l i t y o f a reasonable a l t e r n a t i v e means o f 
communication. The E l e c t i o n O f f i c e r found both t h a t t h e r e was a 
past p r a c t i c e of a l l o w i n g access, and t h a t even i n t h e absence o f 
a past p r a c t i c e , t h e b a l a n c i n g t e s t weighed i n f a v o r o f a r i g h t t o 
l i m i t e d access. 

UPS argues^ t h a t i t o n l y allowed unobstructed campaigning i n 
i t s ' p a r k i n g l o t b e f o r e i t had d i v i d e d the p a r k i n g l o t I n t o two 
segments — the smaller " p u b l i c " segment f o r customers and t h e 
l a r g e r segment f o r employees. UPS agrees t h a t non-employee IBT 

* UPS reserves i t j u r i s d i c t i o n a l challenges t o t h e a u t h o r i t y 
o f t h e E l e c t i o n O f f i c e r and Independent A d m i n i s t r a t o r over 
employers who were not s i g n a t o r i e s t o t h e Consent Decree. 
However, i t i s now w e l l s e t t l e d t h a t the Court-appointed 
o f f i c e r s have j u r i s d i c t i o n over non-consenting employers t o 
enforce t h e E l e c t i o n Rules. Sfifi I n Re McGlnnla, 91 - Elec. 
App. - 43(January 23, 1991). United States v. IBT, 
88 Civ. 4486 (DNE), s l i p op. a t pp. 3-7 (S.D.N.Y. A p r i l 3, 
1991) 
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members may campaign I n t h t p u b l i c p a r t o f th« l o t , t h a t i s , t h o 
p o r t i o n reserved f o r UPS customers. UPS asserts t h a t t h e p r i o r use 
o f the e n t i r e l o t f o r campaigning can not be considered a past 
p r a c t i c e since the l o t had not been c l e a r l y d i v i d e d i n t o a p u b l i c 
s e c t i o n and a p r i v a t e s e c t i o n . At the time open campaigning was 
permi t t e d t h e p u b l i c and employee p o r t i o n s of the l o t were mixed. 
Thus, even though non-employee IBT members p r e v i o u s l y campaigned a t 
the employee entrance t o the parking l o t , UPS s t a t e s t h a t t h i s area 
has now been o f f i c i a l l y reserved f o r employee use on l y . 

The new p u b l i c customer area I s marked o f f from the main l o t 
by s i x - i n c h h i g h , movable concrete "bumpers" or "stanchions** and a 
se r i e s of pennants s t r u n g between two saw horses. I t I s remote 
from the employee entrance and does not a f f o r d t h e same access t o 
IBT members employed a t the f a c i l i t y as t h e area p r e v i o u s l y used by 

campaigning IBT members. 
The r e l e v a n t f a c t here, however, i s n o t t h a t UPS now 

designates p a r t o f the l o t as p u b l i c and separates I t from t h e main 
l o t by c e r t a i n f l a g s and b a r r i e r s , b ut t h a t d u r i n g the delegate 
e l e c t i o n s UPS p e r m i t t e d non-employee IBT members t o campaign f r e e l y 
i n t h a t p o r t i o n o f t h e l o t — by the employee entrance — which 
w i l l permit the g r e a t e s t o p p o r t u n i t y f o r fa c e - t o - f a c e contact w i t h 
UPS employees. The E l e c t i o n O f f i c e r found, and UPS does n o t 
dispute, t h a t t h i s l o c a t i o n provides more extensi v e access t o 
employees than does t h e p a r t o f the l o t now designated as p u b l i c . 
I n f a c t the p u b l i c p o r t i o n o f the l o t w i l l a l l o w f o r l i t t l e , i f 
any, face-to-face contact. 



Therefore, I must r e j e c t UPS' assertions t h a t i t s new 

c o n f i g u r a t i o n of the parking l o t negates i t s past p r a c t i c e o f 

p e r m i t t i n g f r e e access t o t h e employee l o t . 

Even w i t h o u t t h i s past p r a c t i c e , the E l e c t i o n O f f i c e r found 

t h a t the balancing of the p a r t i e s ' i n t e r e s t s r e q u i r e d a r i g h t o f 

access t o t h e employee l o t . UPS suggests use o f t h e grassy area 

j u s t o u t s i d e o f parking l o t . The E l e c t i o n O f f i c e r found, however, 

t h a t t h i s l o c a t i o n posed s u b s t a n t i a l s a f e t y and t r a f f i c problems 

and p e r m i t t e d only minimal c o n t a c t w i t h employees. A c c o r d i n g l y , 

use o f t h i s grassy area does not c o n s t i t u t e a reasonable 

a l t e r n a t i v e means of cortmunication. I n a d d i t i o n , UPS has n o t 

demonstrated any heightened s e c u r i t y i n t e r e s t t o weigh a g a i n s t a 

non-employee's r i g h t t o meaningful campaign access t o f e l l o w u n i o n 

members. I n f a c t UPS' parking l o t i s not even surrounded by a 

fence. Accordingly, I a f f i r m t h e E l e c t i o n O f f i c e r d e c i s i o n on t h i s 

" issue. 

For t h e foregoing reasons, t h e E l e c t i o n O f f i c e r ' s d e c i s i o n i s 

a f f i r m e d i n a l l respects. 

v-andependent A d m i n i s t r a t o r 
By: S t u a r t A l d e r o t y , Designee 

Dated: October 22, 1991 



UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP KEW YORK 

VKITED STATES OF AMERICA, 
P l a i n t i f f , 

-V-
ZNTERNATIONAL BROTHERHOOD OF 
^TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AKD HELPERS OF 
AMERICA, AFL-CIO, fi£ Mia,, 

Defendants• 

Epgt^TSTN. p j c t y i e t Judge-. 

fiBCSS 
88 CIV. 4486 (DM̂ ; 

WHEREAS United Parcel Service ("OPS'*), an employer ©£ ttwal^ere 
of the International Brotherhood of Teamster* ("IBT"), hftfi appealed 
s i x decisions o£ the Independent Administrator concerning protests 
f i l e d under the E l e c t i o n Rules for the IBT I n t e r n a t i o n a l Ui^ion 
Delegate and O f f i c e r E l e c t i o n (the "Election Rulaa"); and 

toot; WHEREAS the Government argues that these appeals a ra m 
and 

WHEREAS these s i x decisions affirmed decisions of tha E l a c i i o n 
O f f i c e r finding that UPS bad violated the E l e c t i o n Jtulas; and 

WHEREAS a l l s i x decisions involved the r i o h t s of IBT namJ^ers 
to campaign i n eozmection v i t h the recently eoapleted I n t e r n a t i o n a l 
Union O f f i c e r E l e c t i o n ; and 

WHEREAS the remedies iaposed were l i m i t e d t o the caapiign 
period for International Union Off i c e r E l e c t i o n , which ended on 
December 10, 1991 — the date by which a a i l b a l l o t s had to| be 
received by the E l e c t i o n O f f i c e r i n order t o be counted, MIM. 
International Union O f f i c e r E l e c t i o n Plan, A r t . I I ; and 

WHEREAS UPS could have timely appealed before the c l o s e of'the 
campaign period, fee E l e c t i o n Rules, Art. X I , f 1(a) ( 8 ) , but did-not 
do so; and 

WHEREAS these appeals, which challenge the impositieni of 
remedies no longer i n e f f e c t , are moot; 

I T I S HEREBY ORDERED tha t UPS's appeals are dismissed as mbot. 
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80 ORDSI^D. 
Dated: Dee«mbftr 30, 1991 

Hew York, Hew York 

U.S.D.J. 



uiirrr.o STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

UNITED STATES OF AMERICA, 
P l a i n t i f f , 

-V-

INTERNATIONAL BROTHERHOOD OF 
TEAMSTERS, CHAUFFEURS, 
WAREHOUSEMEN AND HELPERS OF 
AMERICA, AFL-CIO, fit a L t , 

Defendants. 

Q£D£B 
88 CIV. 4486 (DNE) 

pnELSTElw. D i s t r i c t Judge: 
U n i t e d Parcel Service, I n c . ("UPS") has moved t h i s Court 

pursuant t o Local C i v i l Rule 3 ( j ) f o r reargument o f t h i s Court's 
DccGmbcr 20, 1991 order, which dismissed as moot UPS's appeal from 
s i x d e c i s i o n s o f t h e Independent A d m i n i s t r a t o r . These d e c i s i o n s 
concerned t h e campaign r i g h t s o f members o f t h e I n t e r n a t i o n a l 
Brotherhood o f Teamsters ( t h e "IBT") i n connection w i t h t h e 
r e c e n t l y concluded I n t e r n a t i o n a l Union o f f i c e r e l e c t i o n . 

Local C i v i l Rule 3 ( j ) p r o v i d e s t h a t a n o t i o n f o r reargument 
s h a l l s e t f o r t h c o n c i s e l y t h e "matters o r c o n t r o l l i n g d e c i s i o n s 
whicli counsel b e l i e v e s t h e c o u r t has overlooked," T h i s Court 
enunciated the standard governing motions t o reargue as f o l l o w s : 

The s t r o n g i n t e r e s t s i n f i n a l i t y and t h e procedural 
d i r e c t i o n s o f Local General Rule 9(m) [Rule 3 ( j ) ' s 
predecessor] lead t h i s c o u r t t o conclude t h a t t h e o n l y 
proper ground f o r a motion f o r reargument i s t h a t t h e 
c o u r t has overlooked "matters o r c o n t r o l l i n g d e c i s i o n s " 
which, had they been considered, might reasonably have 
a l t e r e d t h e r e s u l t reached by t h e c o u r t . 

^t^t^^ ^' T n t P r n a t j o n m Business l^achines Coi 79 F.R.D. 



412, 414 (S.D.N.y. 1978). T h i s has been adopted as t h e governing 
standard. £££ Morser v. AT&T In f o r m a t i o n Systems. 715 F. Supp. 
516, 517 (S.D.N.Y. 1989); Adams v. United States. 686 F. Supp. 
417, 418 (S.D.N.Y. 1988); Ashley Meadows Farm. I n c . v. American 
Horse Shows Ass'n. I n c . . 624 F. Supp. 856, 857 (S.D.N.Y. 1985). 
T h i s s t r i n g e n t standard i s necessary t o "dissuade r e p e t i t i v e 
arguments on issues t h a t have already been considered f u l l y by t h e 
c o u r t . " Caleb & Co. v. E . I . DuPont de Nemours & Co.. 624 F. Supp. 
747, 748 (S.D.N.Y. 1985). A p a r t y moving under Rule 3 ( j ) nay n o t 
submit new f a c t s , issues o r arguments. See T r a v e l l e r s I n s . Co. v. 
B u f f a l o Reins. Co.. 739 F. Supp. 209, 211 (S.D.N.Y. 1990). 

A l l o f t h e matters and c o n t r o l l i n g d e c i s i o n s p r o f f e r e d by UPS 
i n t h i s motion were considered by t h i s Court i n i s s u i n g i t s 
December 20, 1991 order. There i s no a c t u a l c o n t r o v e r s y a t t h i s 
stage o f a p p e l l a t e review. See Roe v. Wade. 410 U.S. 113, 125 
(1973). UPS's appeals are t h e r e f o r e moot. 

UPS has only i t s e l f t o blame f o r not o b t a i n i n g prompt j u d i c i a l 
review o f t h e Independent A d m i n i s t r a t o r ' s d e c i s i o n s , t h e l a s t o f 
which was issued on November 14, 1991. I f UPS had promptly 
appealed any o f the Independent A d m i n i s t r a t o r ' s d e c i s i o n s , i t would 
have received a d e c i s i o n w e l l before t h e c l o s e o f t h e e l e c t i o n 
campaign on December 10, 1991. However, UPS delayed u n t i l November 
24, 1991 b e f o r e f i l i n g an appeal, which t h i s Court r e j e c t e d as 
f a t a l l y vague on December 2, 1991. UPS d i d n o t f i l e a proper 
appeal u n t i l December 6, 1991, f o u r days b e f o r e t h e c l o s e o f t h e 
e l e c t i o n campaign. , 



UPS next arguesf t h a t t h e issues presented i n t h e appeals are 
capable o f r e p e t i t i i b n , y e t evading review. UPS's argument t h a t 
t h e issues presented i n i t s appeals w i l l r e c u r i s p u r e l y 
s p e c u l a t i v e . Even it t h e 1996 e l e c t i o n i s governed by "the E l e c t i o n 
O f f i c e r , t h e e l e c t i o n nay be governed by a completely d i f f e r e n t s e t 
of r u l e s . F u r t h e r , even i f t h e 1996 E l e c t i o n i s governed by t h e 
E l e c t i o n O f f i c e r and t h e sane r u l e s apply, t h e r e i s no reason t h a t 
UPS would be unable t o o b t a i n j u d i c i a l review a t t h a t t i n e . See 
DeFunis v. Odeaaard. 416 U.S. 312, 318-319 (1974) ( " j u s t because 
t h i s p a r t i c u l a r case d i d not reach the Court u n t i l t h e eve o f t h e 
p e t i t i o n e r ' s g r a d u a t i o n from law school, i t h a r d l y f o l l o w s t h a t t h e 
issue he r a i s e s w i l l f u r t h e r evade r e v i e w " ) . Thus, w h i l e t h e 
issues decided a g a i n s t UPS i n 1991 n i g h t be capable o f r e p e t i t i o n 
i n 1996, t h e r e i s no reason t h a t the issues they p r e s e n t w i l l evade 
review. 

F i n a l l y , UPS argues t h a t i f t h i s Court d e t e m i n e s t h a t UPS's 
appeals are noot, i t should vacate the Independent A d m i n i s t r a t o r ' s 
d e c i s i o n s as noot, r a t h e r than d i s n i s s UPS's appeals as noot. 
While vacatur n i g h t have been a p p r o p r i a t e had UPS d i l i g e n t l y 
prosecuted i t s appeal, i t d i d n o t do so. I n s t e a d , UPS " s l e p t on 
i t s r i g h t s " and rendered i t s appeal noot by i t s own i n a c t i o n . See 
United States v. Munsinawear. 340 U.S. 36, 41 (1950). 

Accordingly, UPS's n o t i o n t o reargue i s denied i ^ a l l 

respects. 



SO ORDERED 

I' 

DATED: ' i A " \ . 
New York, New York 

( : 
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U.S.D.J. 
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